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Hutert v. Sr. Lours, Kansas Crty & Nortaern Rarway 
Company, Appellant. 






Personal Injury to Brakeman Coupling Cars of Unequal 
Height. An experienced brakeman undertook to couple together 
two cars of unequal height without using the ordinary crooked link 
adapted for preventing accidentsin such cases. He knew of the 
inequality in height, and had the entire charge of the train. Owing 
to miscalculation on his part, and without any defect in the con- 

struction of either car, they came together, and he was crushed be- 

tween them; Held, that he was not entitled to recover for the { 
injuries so sustained. 












Appeal from Boone Circuit Court.—Hon. G. H. Burckwartt, 
Judge. 







Wells H. Blodgett for appellant, argued that upon the | 
undisputed facts there was no liability to the plaintiff for 
the injuries he had sustained, citing Cummings v. Collins, | 
61 Mo. 520; Keegan v. Kavanaugh, 62 Mo. 230; Wharton 
on Negligence, (2 Ed.) § 212; Gibson v. Erie Rwy. Co., 63 

N. Y. 449; Devitt v. Pacific R. R. Co.,50 Mo. 805 ; Shearm. 
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& Redf. on Negligence, § 94, p. 125; Ib. § 94, p. 123; Ib. 
§98 ; Ib. § 99; Priestly v. Fowler, 3 M. & W.13; Williams v. 
Clough, 3 H. & N. 258; Laning v. N. Y. Cent. R. R., 49 N. 
Y. 521; McGlinn v. Brodie, 31 Cal. 376; Muldowney v. Ill. 
Cent. R. R. 39 Iowa 615; Ladd v. New Bedford R.-R., 119 
Mass. 412; Gildersleeve v. Fort W., I. § S. R. R., 33 Mich. 


1338. 


O. Guitar for respondent, cited Gibson v. Pacific R. R., 
46 Mo. 163; Lewis v. St. L. § JI. M. R. R., 59 Mo. 495 - 
Buffington v. A. § P. R. R., 64 Mo. 246. 


Napton, J.—The facts in this case are undisputed. 
There was no conflicting evidence. They are all stated in 
the testimony of the plaintiff himself, who testified with 
candor, and no doubt correctly stated the circumst.aces 
under which he was seriously injured. 

The plaintiff was an experienced brakesman and had 


been more than two years and a half in that capacity on 
defendant’s road. He undertook to couple a baggage car 
with a flat car loaded with rock. He kwew that the flat 
car was lower than the other and was fully aware of the 
need of caution in coupling cars of unequal height. The 
inequality in the height of the cars was apparent. His 
usual mode of coupling cars of unequal height was to use 
a crooked link on the higher car, but in this case he prop- 
ped up the drawhead on the flat car as high as it would go 
and turned down the link on the baggage car, which was a 
straight one, and being mistaken in his calculation of the 
distance between the elevation of the two cars and standing 
on the ground to make the connection, the drawheads did 
not meet, except so near the end of the link that the draw- 
head of the baggage car slipped over and he would have 
been crushed to death but for the projection of some rocks 
on the flat car, between which he escaped with his life, but 
was severely injured. The work was entirely under his 
control, the engine being subject to his orders. No one gave 
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him any orders or directions and the two cars were both 
complete in their construction, and their apparatus without 
any defects. These facts being testified to by the plaintiff 
the only question was whether the defendant, under the 
circumstances, was liable for the damage received by the 
plaintiff. There was a demurrer to the evidence, but the 
circuit court refused to take the case from the jury, and 
submitted it with instructions, which were abstractly cor- 
rect. 

In the first instruction for plaintiff the jury were told 
that “if the drawheads on the cars were so constructed as 
not to be adapted to each other, and were so placed that 
they would not come in contact in coupling, but pass each 
other, and that the same was unknown to the plaintiff, and 
could not have been discovered at the time by the use of 
ordinary care and diligence, and that the same was known 
to defendant or could have been known by the exercise of 
proper care and. diligence,” the plaintiff was entitled to 
recover. Now, the testimony of the plaintiff himself was 
that he was perfectly aware of the fact that the two cars 
were of different heights; that the difference was obvious 
to the eye of any one, and that being aware of this differ- 
ence, he pushed up the draw head of the flat car and 
turned down the link on the baggage car, but the inequal- 
ity in height of the two cars proved to be greater than he 
supposed. He admits that he could have ascertained the 
exact difference by stopping the engine, or by closer exam- 
ination before he ordered the engine to move, and obvi- 
ously, as other witnesses stated, he could have avoided all 
risk by making the coupling from the platform of the 
baggage car. He thoughtlessly ventured to stand on the 
ground and attempt the connection with a straight link 
which he ordinarily did not use in coupling cars of unequal 
height. The objection to this instruction is that there was 
no evidence to authorize it. 

The question raised by the demurrer to the evidence 


was examined by Judge Cooley in the case of Gildersleeve v. 
18 
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Fi. W., I.§ S.R.R., 33 Mich. 133, a case very like the present 
in its material features. But in that case there was some evi- 
dence offered to show that one of the cars was not con- 
structed on the most improved, modern style, and was 
inconvenient, and that complaint was made to the builders 
in charge of the shops where defendant had their repairs 
done, but in the present case no complaint was made in 
regard to the construction of either car. On the contrary, 
both cars were conceded to have been without defects. 
Judge Cooley likened the case, he and his colleagues were 
required to decide, to that of a farmer, who continued to 
use a fractious horse, the qualities of which were well 
known to his employee, and to a merchant who continued 
to use a fluid for light, after other fluids had been demon- 
strated to be safer, and to a manufacturer who continues 
the use of a building which, in the event of a conflagration, 
would subject his employees to greater risk than a build- 
ing of different construction. In his opinion such cases 
formed no exception to the general rule which leaves the 
servant to bear the consequences of the ordinary risks in- 
cident to his employment, especially when he is fully ap- 
prised of them. 

In the present case the plaintiff was in the performance 
of his ordinary duties, independent of all interference, 
and, iu fact, represented the detendant. In regard to third 
persons he would have been considered as acting for the 
defendant. The mistaken calculation he made in regard 
to the comparative height of the cars was his own, and: 
the consequences of it he is alone responsible for. 

The demurrer to the evidence should have been sus- 
tained. The judgment is reversed. The other judges 


concur, 
REVERSED. 
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TurNER v. CLARK County, Appellant. 


Courity Court: power To TAKE security. A county court may law- 
fully take from a delinquent county officer, by way of security for 
his delinquency, a bond and mortgage on real estate, notwithstand- 
ing he has already given an official bond, and the sureties in the 
bond are perfectly solvent. 


Appeal from Clark Cireuit Court——Hon. Joun C. ANDERSON, 
Judge, 


The suit was ejectment. Defendant claimed titie to 
the land through a mortgage executed by plaintiff, and 
foreclosure proceedings thereunder. 


J. G. Blair for appellant. 


The county had the same right to accept the mort- 
gage and enforce it by suit, as an individual. Gen. Stat. 
of 1865, p. 225, §§ 1,2; p. 556, § 9; p. 443, $18; Han. § 
St. Jo. R. R. Co. v. Marion Co., 36 Mo. 294. Where the 
county is beneficially interested, she may purchase real es- 
tate. Linvillev. Bohanan, 60 Mo. 554. 


P. T. Lomax, James Hagerman and R. E. Anderson for 
respondent. 


The county had no power to purchase land, or hold 
the same, unless it was given to her by statute. It acquir- 
ed and can assert no title adverse to that of the respond- 
ent. Ray Co. v. Bentley, 49 Mo. 236; Holt Co.v. Harmon, 
59 Mo. 165. 


Napton, J.—The question in this case is, whether a 
bond and mortgage to a county, taken to secure the delin- 
quency of a sheriff and ex officio collector, whose securities 
on his official bond were at the time perfectly good, is of 
any validity. The county court, it seems, in this case, had 
directed a suit upon the sheriff’s bond, and during the pen- 
dency of such suit, accepted the bond and mortgage now 
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in question, and dismissed the suit against the officer and 
his securities. The county sued on the mortgage, obtained 
a judgment of foreclosure, and bought the land sold under 
the execution, and received a deed, which was duly re- 
corded. It is clear that the county court had no power to 
exact such a mortgage, certainly none to substitute it for 
the original bond, and thereby discharge the securities. 
But the bond and mortgage were voluntarily given to se- 
eure an indebtedness to the county. Isthere any statute 
which protects this? In the revised code of 1845, is found 
this section: “All deeds, grants and conveyances made, 
acknowledged and recorded as other deeds, conveying 
lands, tenements, or hereditaments to any county, or the 
inhabitants of any county and their successors, or to the 
Governor, or any person by whatever form of conveyance 
for the use and benefit of any county shall vest in such county 
in fee simple all the right, title, interest and estate which 
the grantor in such deed had, at the time of the execution 
thereof in the lands thereby conveyed.” 

This section has been retained in the revisions of 
1855 and 1865, and is now found rather strangely in 
the present code, under the head of Uses and Trusts, 
2 Wag. Stat., p. 1352, Sec. 13. It may be that the inten- 
tion of the court in dismissing the suit against Ensign 
and his securities, and taking the bond and mortgage, was 
to release the securities, and it may be true that the effect 
of their proceeding through lapse of time, has so resulted. 
But we are unable to see why this destroys the title of the 
county to the land conveyed to it, to secure an indebted- 
ness to the county. It may be that more effectual modes 
of securing the collector’s delinquency were provided by 
law, and that the county court, as the manager of county 
revenues, acted unwisely in accepting the mortgage of the 
collector. But was the deed to the county therefore void ? 
See Barry County to use of State School Fund v. McGlothlin, 
19 Mo. 307. The decisions of this court in regard to mort- 
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gages to secure the school fund, are not applicable to this 
case. | 

‘The judgment of the circuit court is reversed and the 
case remanded. The other judges concur. 


REVERSED. 





Luckie v. Cutcaco & ALton Rattroap Company, Appellant. 


1. A Petition under the 43rd Section of the Railroad Law, as 
amended in 1875, (Sess. Acts, p. 131,) is fatally defective if it fails 
to allege that the injury for which double damages are asked, was 
occasioned by the failure of the company to erect and maintaina 
fence. 

If the owner of cattle injured on a railroad track, sues for 
double damages under the 48rd section, he must recover, if at all, 
under that section. He cannot recover under the 5th section of the 
damage act, or on a cause of action at common law. 


Appeal from Audrain Circuit Court—Hon. Giucurist Por- 
TER, Judge. 


McFarlane § Trimble for appellant. 


The petition does not state a cause of action under 
the 48rd section, railroad law. (Wag. Stat., § 43, p. 310.) 
tba v. Han. § St. Jo. R. R. Co., 45 Mo. 469; Wood v. St. L., 
K. C. § N. R. R. Co., 58 Mo. 109; Cecil v. P. R. R. Co., 47 
Mo. 247; Norton v. Han. § St. Jo. R. R. Co., 48 Mo. 387; 
Mumpower v. Han. § St. Jo. R. R. Co., 59 Mo. 246. 


Gordon, Kennon § McIntyre for respondent. 


Henry, J.—This was an action under the 48rd section 
of the corporation act, as amended in 1875, (Sess. Acts, p. 
181,) to recover double damages for the killing of three 
steers, the property of plaintiff, by a train of cars running 
over defendant’s road. The petition alleged that the cat- 
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tle were killed “at a place on the prairie, not fenced, where 
said steers were killed at a crossing on said railroad; that, 
under the statute in such case made and provided, plaintiff is 
entitled to double damages.” The jury rendered a verdict 
against defendant for $100, and on plaintiff’s motion, the 
court entered judgment in his favor for double that amount. 
A motion for a new trial was overruled, and defendant filed 
its motion in arrest of judgment, and one of the grounds 
of that motion was, that the petition did not state facts 
sufficient to constitute a cause of action. This motion 
the court overruled, and from the judgment defendant ap- 
pealed. Section 43, as amended, requires the railroad 
company to erect and maintain good and substantial fences 
on the sides of the road where it passes through uninclosed 
lands, and, until made, makes the company liable for double 
the amount of all damages that may be done by its agents, 
engines or cars, to horses, cattle, &c., occasioned by the 
failure to construct or maintain such fence. The petition 
_did not allege that the injury to the cattle was occasioned 
by the failure of the company to erect or maintain a fence, 
and the omission of this allegation was fatal to the peti- 
tion, Cecil v. Pac. R. R. Co.,47 Mo. 246. Having sued 
under the 43rd section, plaintiff must recover, if at. all, 
under that section. He cannot recover under the 5th sec- 
tion of the damage act, or on a cause of action at common 
law, on a petition based upon the 43rd section. He must 
lie in the bed he makes for himself. Wood v. St. L., K. C. 
§ N. R. R. Co., 58 Mo. 109; Cary v. St. L., K. C. § N. RB. 
R. Co., 60 Mo. 209, and Edwards v. H. § St. Joe R. R. Co., 
66 Mo. 567. The judgment is reversed. All concur. 


REVERSED. 
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MILLER Vv. Major, Appellant. 


An action to set aside an Executor’s Final Settlement, cannot 
be maintained on the mere showing that an illegal allowance was 
made in favor of the executor; it must also appear that the allow- 
ance was procured by fraud. 


Appeal from Howard Circuit Court—Hon. G. H. Burckuarrt, 
Judge. 


Sam’l C. Major, Jr., and H. L. Brown for appellant. 


A final settlement is, in effect, equivalent to a judg- 
ment of a court of competent jurisdiction, and can only be 
set aside upon proof that the same was falsely and fraud- 
ulently obtained. Jones v. Brinker, 20 Mo. 87; The State 
v. Roland, 23 Mo. 95; Whittlesey v. Dorsett, 23 Mo. 286; 
Mitchell v. Williams, 27 Mo. 399; Picot v. Bates, 47 Mo. 390; 
Sullivan County v. Burgess, 37 Mo. 300; Lewis v. Williams, 
54 Mo. 200; Sheetz v. Kirtley, 62 Mo. 417; Graham v. Lin- 
den, 50 N. Y. 547; Smith v. Hurd, 7 How. (Miss.) 188. 


Herndon & Herndon for respondent. 


The executor must have represented that he paia the 
money for which he obtained the credit in his final settle- 
ment, and such representation, if false, must be considered 
fraudulent without reference to the motive that prompted 
it. 1 Story’s Eq., (3 Ed.) §§ 186, 187; Clyce v. Anderson, 
49 Mo. 37; State v. Roland, 23 Mo. 95; Jones v. Brinker, 20 


Mo. 87. 


Norton, J.—This is a suit instituted in the Howard 
county circuit court, for the purpose of setting aside the 
final settlement of Henry I. Vivion, executor of Martha 
Brown, deceased. It is alleged that said Vivion, in his 
final séttlement of said estate, made in February, 1871, 
procured a credit of $218.20, a'leged to have been paid to 
plaintiff and one Wilford Embrey, which sum was due 











248 SUPREME COURT OF MISSOURI, 


Miller v. Major. 








from said estate, to said plaintiff and said Embrey; that 
no part of said sum so credited and allowed to said Vivion 
at the time of the allowance had been paid; and that of 
said sum so credited one hundred and thirty-two dollars 
and twenty cents was due plaintiff; that no part of said 
sum had then, or at any other time, been paid plaintiff. 
It is further averred that the said credit, so claimed and 
allowed, was false and fraudulent as to said amount due 
plaintiff; that since the said final settlement the amount 
due to said Embrey had ‘been paid; that said Vivion had 
died, that defendant, Major, as public administrator, had 
taken charge of his estate. The facts charged in the peti- 
tion were put in issue by answer, and on a trial the court 
rendered a decree setting aside said settlement as to said 
credit, from which defendant has appealed to this court. ° 

The final settlement of the executor, which is sought 
to be impeached and overthrown by his proceeding, stands 
upon the footing of a final judgment, rendered by a court 
having jurisdiction of the person and subject matter, and 
it cannot be vacated on the mere ground that an illegal 
allowance had been made in favor of the executor. To 
justify its vacation it is not sufficient to show that the 
allowance was not properly made, but it must further be 
established that it was procured by fraud, to the injury of 
the estate or some party interested. 20 Mo. 87; 23 Mo. 
95; 27 Mo. 399; 37 Mo. 300; 47 Mo. 390; 54 Mo. 200; 62 
Mo. 418. In the case last cited, Judge Hoven, in his opin- 
ion, observes: “ Any relaxation of the rule for the pur- 
pose of meeting apparently hard cases, can only result in 
making our judgments partial and confused. Ample time 
is given by the statute for taking appeals from the final 
settlement of guardians and curators, and it is better that 
all concerned should understand that some solemnity and 
binding force attaches to such settlements, and that they 
cannot be overhauled years afterwards, to the detriment of 
innocent parties, merely on account of illegal allowances, 
Such settlements must stand, unless tainted with fraud or 
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reversed on appeal.’” Applying the principle thus settled 
to the facts as disclosed by the record in the case before us, 
the judgment of the circuit court cannot stand. The final 
settlement of Vivion, executor, was offered in evidence by 
plaintiff, and shows that the county court allowed him, as 
a credit, the sum of $218.20 for money paid plaintiff and 
one Embrey. The only other evidence offered by plaintift 
was thet of Embrey, who testified as follows: “ Vivion 
paid me along in the spring of 1871, and was some time 
in paying it; was not paid till after April, 1871; he did not 
tell me he had paid Miller; Miller and I were not partners 
in the work; Miller employed me, appearing to be acting as 
Vivion’s agent in building the wall around the grave yard.” 
Defendant offered in evidence voucher No. 7, showing an 
account against the estate in favor of H. B. Miller and 
Wilford Embrey, of $218.20, filed by him when his settle- 
ment was made, and which was allowed him as a credit. 
This voucher appears not to have been receipted. Notice 
of final settlement was also put in evidence. This was all 
the evidence in the case, and we fail to perceive in it any 
such fraud as would justify us in vacating the judgment 
of the county court. 

The evidence of Embrey ouly shows that the part of 
said claim, which belonged to him was not paid at the 
time of the allowance, but was fully paid by Vivion soon 
afterwards. It is not inconsistent with the fact that Vivion 
may have paid to Miller the other part of said account 
claimed by him at or before the time the county court ad- 
judged it to have been paid, and allowed it asa credit. 
Although the voucher was not receipted, the county court 
may have arrived at the conclusion from other evidence, 
and the presumption is to be indulged that their action was 
rightful. The final settlement which is attacked was made 
in February, 1871, and this suit to set it aside was not 
brought till June, 1875, Vivion, the executor, in the mean- 
time having died. Under these ciscumstance we are not 
disposed to vacate the settlement on evidence, which, to 
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give it the widest latitude, only shows that the credit to 
the extent that Embrey had an interest in it, should not 
have been allowed, especially when that had been after- 
wards paid, and there was no evidence showing any fraud- 
ulent contrivance on the part of Vivion in procuring the 
allowance. The judgment, with the concurrence of the 
other judges, is reversed and cause remanded. 


REVERSED. 





“= O’Netn v. Crarn et al., Appellants. 


Hearsay Evidence. Testimony of statements made by one, not 
a party to the suit, and not made in the presence of a party, is hear- 
say evidence, and inadmissible; and, if material, its admission is a 
reversible error. 

Statute of Frauds: INCOMPLETE MEMORANDUM OF CONTRACT: PA- 
ROL EVIDENCE. A request in writing by defendants of plaintiff to 
get them a certain number of hogs, is a sufficient memorandum 
under the statute of frauds, of a contract to receive and pay for 
such hogs; and parol evidence is admissible to show the price 


agreed upon. 


Appeal from Linn Court of Common Pleas.—Hon. Tuomas 
WuitakeER, Judge. 


S. P. Huston for appellant. 


1. The question asked the witness, Black, elicited 
hearsay, pure and simple—a most subtle poison supplied 
to the jury with the approbation ot the court. 2. There 
was no sufficient memorandum in writing under the stat- 
ute of frauds. Crain’s letter neither identifies the hogs by 
quality, kind, age, weight or otherwise, nor names a price. 
Browne on the Statute of Frauds, (3 Ed.) §§ 371, 385; 
King v. Wood, 7 Mo. 389. ‘ 
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A. W. Mullins for respondent. 


Norton, J.—This is a suit for the recovery of dama- 
ges, growing out of an alleged breach of contract on the 
part of defendants, in refusing to receive and pay for three 
hundred and sixty hogs, claimed to have been sold to them 
by plaintiff. The answer denied the allegations of the 
petition, and interposed the statute of frauds, alleging that 
the contract was for the sale of personal property, and that 
there was no sufficient note or memorandum in writing of 
the same. Judgment was rendered for plaintiff, on the 
trial, from which, after timely motions for a new trial and 
arrest had been overruled, defendants have appealed to this 
court. A reversal of the judgment is sought, on the 
ground that the court admitted illegal evidence. 

During the progress of the trial, a witness, on behalf 
of plaintiff, was permitted to detail the statements. made 
to him by one Black, in regard to the reason why Blossom, 
one of the defendants, would not receive and pay for the 
hogs, which plaintiff offered to deliver under his contract. 
This evidence was objected to, on the ground that it was 
mere hearsay. This objection, we think, should have 
been sustained, and the evidence rejected. Black was not 
a party to the suit, nor were the statements given in evi- 
dence, made either in the presence of Dlossom or any other 
of the detendants. The evidence elicited from this witness 
was material, inasmuch as it showed an admission, on the 
part of Blossom, that he did not refuse the hogs because 
they were not such as plaintiff had agreed to deliver him, 
but because the price had gone down since he had con- 
tracted for them. 

It is also argued that the written memorandum of the 
contract, offered in evidence, was not sufficient to take tlic 
case from the operation of the statute of frauds, and that 
parol evidence could not be received to supply any of 
its terms. Parol evidence is clearly inadmissible to con- 
tradict, alter, or vary a written contract, but when a writ- 
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ten /memorandum—ot-a/contract does not purport to be a 
complete expression of the entire contract, or a part of it 
only is reduced to writing, the matter thus omitted may 
be supplied by parol evidence. Rollins v. Claybrook, 22 Mo, 
407; Moss v. Green, 41 Mo. 389; Briggs v. Munchon, 56 
Mo. 467; 1 Green. Ev., §284a. The memorandum offered 
in evidence, was as follows: “ Brookfield, September 10th, 
1874. William O’Neil, you will please get us 360 hogs 
instead of 250, if you can, so as tu make three car loads 
at your place. Be careful about the weights. 
I. I. Crary, Bro. & Co.” 

The memorandum is silent as to the price to be paid, 
and does not purport to express the entire contract, and 
the evidence offered to explain it, in this particular, being 
in no wise contradictory to the writing, was, under the au- 
thorities cited, properly admitted. Because of the recep- 
tion of illegal evidence, as hereinbefore indicated, the 
judgment will be reversed and the cause remanded. 


REVERSED. 





Jupau v. Hogan, Appellant. 


Practice: DISCRETION OF TRIAL COURT: RELIEVING PARTY AGAINST NEG- 
LIGENCE OF HIS ATTORNEY. At the return term of this case defend- 
ant appeared in the trial court by his attorney, and obtained leave 
to answer within sixty days, during vacation. He instructed his 
attorney in all the details of his defense, but the latter left the State 
without filing the answer, and did not return. Discovering that no 
answer was filed, defendant employed another attorney, who, at 
the beginning of the next term and before any default had been 
taken, presented an answer embodying an apparently meritorious 
defense, and with it an affidavit setting forth the foregoing facts, 
and asked leave of the court to file the answer. This was refused, 
and the case was continued till the following term, when judgment 
was rendered against the defendant; Held, that although this court 
is reluctant to interfere with the discretion of trial courts in reliev- 
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ing or refusing to relieve parties against the negligence of their 
attorneys, yet as the circumstances of this case indicated no want 
of good faith on the part of the defendant, and no inconvenience 
to the plaintiff was likely to arise from it, the leave should have 
been granted, and the refusal was error requiring the reversal ot 
the judgment. 


Appeal from Randolph Court of Common Pleas.—Won. G. H. 
Burckuartt, Judge. 


Rouse § Hollis for appellants. 


In all the cases in which this court has held the neg- 
ligence of the attorney to be the negligence of the client, 
it was after judgment had been entered and the damages 
assessed. Field v. Matson, 8 Mo. 686; Kerby v. Chadwell, 
10 Mo. 393; Stout v. Lewis, 11 Mo. 488; Ridgley v. Steam- 
boat Reindeer, 27 Mo. 442; Gehrke v. Jod, 59 Mo. 522. 


McCanne § Rutherford for respondent. 


The failure of an attorney to plead in a cause in proper 
time is negligence, and his negligence, if not satisfactorily 
excused, is the negligence of the client, and no excuse for 
failure. Gehrke v. Jod, 59 Mo. 522. 


Napton, J.—The cases, in which this court has inter- 
fered with the discretion of the circuit court in relieving, 
or refusing to relieve a party against the negligence of his 
attorney, are very rare. Indeed, it may be confidently 
said that the rule is recognized in almost every volume of 
our Reports, that the negligence. of the attorney 1s the 
negligence of the client. There are cases, however, in 
which this court has interposed, not to relieve against the 
consequences of negligence, but against the result of acci- 
dents which ordinary diligence would not be likely to 
prevent. The case of Stout v. Lewis, 11 Mo. 438, is a case 
of this sort. In that case a verdict and judgment had 
been rendered, and though the court, presiding at the trial, 
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refused to relieve the defendant who, along with his attor- 
ney, was accidently absent, yet this court interposed. Judge 
Scott’s remarks in that case are, in my opinion, a satisfac- 
tory explanation of the general rule as well as of the ex- 
ceptions to it. 

In the present case the defendant, by his counsel, 
appeared at the return term and obtained leave to file 
an answer in vacation, within sixty days. The answer 
was not filed. At the beginning of the next term, the de- 
fendant asked leave to file his answer, accompanying his 
motion with an affidavit, that his counsel, at the former 
term, had been instructed by him in all the details of his 
defense, and that he supposed the answer had been filed 
in time, but his attorney left the State on a temporary 
visit, as he understood, but, on examination, he ascertained 
that the answer had not been filed, and he then employed 
other attorneys who filed the motion for leave—his former 
attorney having never returned. This motion was made 
before any judgment by default, and was accompanied 
with the answer proposed to be filed. The court overruled 
the motion, and then continued the case till next term. 
At that term, the third after the service, final judgment 
was rendered. 

As was observed by Judge Scott in Stout v. Lewis, 
“justice ought to be administered in a manner satisfactory 
to suitors. An indiscriminate interference of this court 
with matters of pure discretion in the courts below would 
in the end be productive of more injustice than refusal to 
interfere in any case, but cases may arise in which this 
court will interfere. This is never done, however, without 
great reluctance, as it is obvious that, in matters of this 
kind the court possessing original jurisdiction enjoys ad- 
vantages for determining them far superior to those enjoyed 
by this court.” We confess ourselves unable to under- 
stand why the defendant in this case was not allowed to 
file his answer. It was offered before any judgment by 
default was taken ; the failure to file it in vacation occur- 
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red under circumstances which indicated no want of good 
faith; no inconvenience to the adverse party was likely to 
result from any delay occasioned by it, and, in fact, after 
overruling the motion, the court continued the case until 
the next term. The answer set up a parol partition and 
possession and expenditures under it, which was apparent- 
ly a meritorious or bona fide defense, however the facts 
might have becn, or whatever might have been the opin- 
ion of the court in regard to the validity, had such facts 
been established. This is all we understand to be meant 
by a meritorious defense. 

A great number of decisions have been made on this 
subject by this court, from its organization to the present 
day. Most of the old cases will be found referred to by 
Mr. Houck, in a note to the case of Lecompte and Wife v. 
Wash, 4 Mo. 557. It would be tedious to refer to all of 
them, but my impression is that, in every case where this 
court refused to interfere, there had been a judgment by 
default, or a verdict or assessment of damages. In Field 
v. Matson, 8 Mo. 686, there was a judgment by default, 
and at the term succeeding this, an assessment of damages 
before any leave to plead was asked. In Kerby v. Chad- 
well, (10 Mo. 393,) there was a judgment by default. In 
Austin v. Nelson, (11 Mo. 192,) there was a judgment by 
default. In the more recent case of Gehrke v. Jod, (59 
Mo. 522,) there was a judgment by default and damages 
assessed. In Tuckerv. St. Louis Life Ins. Co., (63 Mo. 593,) 
a still later case, a judgment by default occurred before 
leaVe was asked to file an answer. The judgment will be 
reversed and the cause remanded. The other judges con- 


cur. 
REVERSED 
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Fusz v. Spaunuorst et al., Appellants. 


Liability of Bank Officer to Depositor at Common Law. 
Aside from statutory or constitutional provisions, a director or offi- 
cer of an incorporated bank is not individually responsible in an 
action at law for injury resulting to a creditor or depositor from the 
management of the bank, unless the injury is occasioned by his 
malicious or fraudulent act. 

under the Constitution of 1875. Section 27, Art. 12, 
constitution of 1875, which declares that “it shall be a crime, the 
nature and punishment of which shall be prescribed by law, for 
any president, director, manager, cashier or other officer of any 
banking institution, to assent to the reception of deposits, or the 
creation of debts by such banking institution, after he shall have 
had knowledge of the fact that it is insolvent, or in failing circum- 
stances ; and any such officer, agent or manager shall be individu- 
ally responsible for such deposits so received, and all such debts so 
created with his assent.” Held not to be self-enforcing. 


Appeal from St. Louis Court of Appeals. 


Glover § Shepley for appellants. 


1. It is not the office of a constitution to engage in 
any matter of ordinary legislation. Its office is to lay out 
and establish principles of government and ordain the 
methods and instrumentalities of administering the laws. 
Cooley Const. Lim., p. 2; Mo. Constitution 1875, Art. 4, 
Sec. 1; Jameson Const. Conventions, p. 391. A conven- 
tion cannot properly declare on what facts a cause of 
action shall exist, and point out a judgment to be rendered; 
and the courts will assume prima facie that no such thing 
was intended. 

2. The purpose of the section was to enjoin it on the 
legislature to pass a law or laws showing under what cir- 
cumstances the receiving of deposits and creating of debts 
by aa insolvent bank should be a crime in its officers; and 
to punish the crime and to make the officers guilty of it, 
personally responsible for such deposits and debts. 

This, the counsel argued, clearly appeared from the 
use in the two members of the sentence which compose 
this section of the words “and,” “ such” and “ go.” 
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8. The adjudicated cases sustain the view of appel- 
lants. Groves v. Slaughter, 15 Pet. 449; People v. Supervi- 
sors, 3 Barb. 332; U. S. v. Bevans, 3 Wheat. 336: U. S. v. 
ITudson, 7 Cranch 82; St. Jo. gc. R. R. v. Buchanan Co., 
39 Mo. 485; French v. Teschemaker, 24 Cal. 518. 

4. This section regarded as a constitutional direction 
to the legislature to enact a law or laws with a certain pur- 
pose, is practicable and possible. But, if we must regard 
it as constitutional work, begun and finished by the con- 
vention, it is impracticable and impossible. It does not 
say enough to effect the purpose, nor can it be taken for 
what it says. 

(1.) If we take it literally, it means that one who 
knew the bank to be insolvent or in failing circumstances 
may recover for his debt or deposit. It often happens that 
a bank becomes embarrassed and is like to fail and that its 
friends are informed of the fact, and knowing it, make de- 
posits on its credit or loan it money to save it; but in such 
a case the officers would be guarantors, as by the letter of 
section 27, to such depositors or lenders. Again, suppose 
certain friends of a bank in the condition just named, 
knowing all the facts, loan it $100,000 for ten years, and 
thereby restore its solvency and credit; and suppose no 
loss occurs from the then existing solvency, but at the end 
of the teri years the bank is again insolvent, are not the 
managers responsible personally for the loan ? 

(2.) Standing alone and without legislation in aid of 
it, section 27 is crude, indefinite, insufficient, opening a 
wide door to difficulties which it cannot solve. Whether 
the knowledge shall be actual or constructive in the ofli- 
cer; whether the officers shall be liable in solido, or jointly 
or severally, or in a certain order, or with or without loss 
to interested parties; whether the personal liability is to 
be that of principals or guarantors, or whether it shall be 
in contract or in tort ; and whether one made liable has any 
recourse on another or on the bank, &c., &c., are matters 
not touched by the section. Yet, if it is a finished work 
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by the convention, needing no aid from the legislature, and 
was so intended; that is, if the section contains all that is 
necessary for self-execution, the legislature can pass no act 
in aid of it. The legislature can never amend the consti- 
tution by statute: and all the statutes that have been passed 
upon the subject are simply null and void, and none of the 
defects of the section can be remedied without a constitu- 
tional amendment. 


E. T. Farish tor appellants. 


1. We expect to meet, in constitutions, prohibitions, 
repeal of legislation, the definition of the rights and limits 
of the different departments of governments, the declara- 
tion of rights, and, generally, the assertion of general 
principles, but seldom, or never, except by way of repeal 
or prohibition, do constitutions become operative or effec- 
tive in the way of imposing obligations or duties, or secur- 
ing rights. Cooley on Const. Lim., 35, 36, 78,79; The 
Constitutional Convention, Jameson, p. 83; Jameson on 
Constitutional Construction, § 429 ; Conklin’s U. 8. Courts, 
p. 138. Again, section 27 is a harsh provision, penal in 
its nature, and the maxim is that the general words of such 
enactment shall be restrained for the benefit of him against 
whom the penalty is inflicted. Dwarris on Stat., 736; 
Sedg. Cons. Law, 324. Not to observe these rules, in ap- 
proaching the construction of the provision in question, 
is to lay aside the canons of construction, is to ignore the 
rules by which the investigation should be made or the 
problem solved. 

2. Regard being had to the whole subject matter 
embraced in the constitutional provision under considera- 
tion, and the language employed, it is manifest that the 
same was never meant to be self-enacting, but that legisla- 
tive action was necessary to enforce its provisions. The 
mode and manner of such enforcement is not prescribed. 
It is not declared in what manner the officers shall be re- 





APRIL TERM, 1878. 259 





Fusz v. Spaunhorst. 





sponsible, whether the remedy is by action at law or pro- 
ceeding in equity; whether the defendants may be sued 
jointly ; whether, in the event of a judgment against them 
and a payment of the amount, they would have any re- 
course against the bank, the original debtor; whether any 
right of contribution exists. There is no idea of subroga- 
tion. If the officer is to be responsible, that is, stand as 
surety, and be made to respond, it certainly can only be 
in the case and to the extent the principal is in default. 
If he is to be liable for the whole debt in the first instance, 
he ought to be subrogated at once to the rights of the de- 
positor, and yet all these difficulties and many others arise ; 
and it would be singular, indeed, if the framers of the 
constitution intended to leave the solution of these ques- 
tions, growing out of the enactment, to the courts, without 
the aid of any positive statute regulating the subject. Nor 
will the language bear any other interpretation than that 
this whole matter was referred to the Legislature. 

The convention was here dealing with a matter which 
they proposed should be a crime, and, at the same time, 
constitute a civil liability, but after all it was but one and 
the same subject matter, and when they referred the crim- 
inal branch of the provision in express terms to the Leg- 
islature, they necessarily referred its accompaniment; until 
the Legislature grades the offense, and aflixes the penalty, 
there is no crime, and as the civil liability is imposed for 
deposits so received, it refers to the reception of deposits 
after the ciime has been defined. 

8. The legislative branch of the government did not 
understand that the provision was self-enacting; but on 
the contrary, and accordingly to carry this provision into 
effect, an act was passed. Acts 1877, p. 35; also Sec. 21, 
p. 83; also p. 239. 


Henry Hitchcock for appellants, submitted the follow- 
ing propositions : 
I. The inquiry for this court is simply—what was 
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the true intent of the framers of the constitution, in using 
the language which they adopted ? 
: II. A particular construction will not be established : 
‘ merely because it is one which the language will bear, not 
even though apparently reasonable by itself. It must also 
appear, that such construction is the one most natural and 
probable, due regard being had to all the circumstances, 
and to the accepted principles of constitutional interpre- 
tation. 

III. The following elements are proper to be consid- 
ered, upon such an inquiry : 

1. That the clause in question is found in a constitu- 
tion, and not inastatute. 2. The context of the consti- 
tution itself—and whether, in view of that, the construction 
proposed is the most natural and reasonable one. 3. The 
nature of the evil to be remedied or prevented,—an« 
whether, in view thereof, the construction proposed is the 
most probable and reasonable. 4. The effect of the con- 
struction, as compared (1) with the probable intent of the 
clause in question, and (2) with a different construction 
contended for. 5. The legislative interpretation, if any, 
of the clause in question. 

Under the last four subdivisions, the counsel argued 
at length: 1. The construction proposed by respondents 
is inconsistent with section 1 of the schedule to the consti- 
tution which distinctly refers to the General Assembly 
whenever practicable, the enforcement of its new provi- 
sions. 2. The construction proposed by respondents is 
not probable or reasonable, because the clause in question 
is inadequate and incomplete for its supposed purpose. 3. 
The construction proposed by respondents asserts an intent 
on the part of the convention which is less reasonable and 
probable than that contended for by appellants. 4. Fi- 
nally, the General Assembly at its first session after 
November 30th, 1875, construed this clause as requiring 
further legislation. 
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John M. Woodson, B. Gratz Brown and McComas § 
McKeighan for respondents. 










The provision of the constitution is remedial, and not 
penal, in so far as it undertakes to create a civil liability. 
It undertakes to prevent fraud, and to create a civil liability 
in the interest of the public. The liability imposed is a 
remedy given to the creditor of the bank, not for the pun- 
ishment of directors, but for the protection of depositors. 
It fixes the liability completely, and needs no legislation. 
The Legislature could not do more, so far as the creditor 
is concerned, than to re-declare the constitution. Smith’s 
Com. on Const., pp. 848, 851; 5 Ben. 219; Ochiltree v. R. 
R., 21 Wall. 249; Citizens Bk. v. Wright, 6 Ohio St. 318. 

There is nothing in the nature of a constitution which 
inhibits it from establishing a right and providing a rem- 
edly, or from directly or indirectly prohibiting certain acts 
and providing the remedy. In this case the constitution 
might have fixed the nature of the crime and its punish- 
ment. What they delegate to the Legislature may be ex- 
ercised in the first instance by them in their sovereign 
capacity ; and they had a right to declare in their consti- 
tution what the rights, duties and obligations of corpora- 
tions and their officers and directors should be. State v. 
Cummings, 36 Mo. 263. 

That the Central Savings Bank, its officers, directors 
and managers, are subject to legislative control, whether 
it be by provision of the organic law or by the terms of a 
legislative enactment, we would further cite the court to 
the following recent authorities: Munn v. Illinois, 4 Otto 
113; Chicago, Burlington & Quincy R. R. Co. v. Iowa, 4 Otto 
155; Boyd v. State of Alabama, 94 U. 8. Rep. 645; 4 
C. L. J. 553; Metrop. Board of Excise v. Barrie, 34 N. Y. 
657; Thorpe v. R.f B. R. R. Co., 27 Vt. 143; S.C. 2 Redf. 
Am. Rail. Cas., 587. 

We claim that section 27, so far as it defines the indi- 
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vidual responsibility of the officers, directors and mana- 
gers of a banks assenting to the reception of deposits after 
they shall have had knowledge of the fact that such bank 
was insolvent or in failing circumstances, is self-enforcing ; 
that it took effect upon the adoption of the constitution, 
and thereafter became the rule for the guidance not only of 
such officers, directors and managers, but became the rig- 
orous law, defining their liability in case of a violation 
thereof by them. People v. Rumsey, 64 Ill. 44; Hills v. 
Chicago, 60 Ill. 86; People v. McRoberts, 62 Ill. 38; Newell v. 
The People, 7 N. Y. 97; Denv. Reid, 10 Pet. 524; People v. 
Purdy, 2 Hill 35; Cooley’s Const. Lim., 55; Gibbons v. Og- 
den, 9 Wheat.188; Green v. Robinson, 5 How. (Miss.) 100; 
Brien v. Williamson, 7 How. (Miss.) 15. 

Upon the regard of the legislative body for the man- 
dates of the constitution, and the responsibility of that 
body to its constituents, the people, it seems, did not see 
fit wholly to rely, and hence the language of the article 
making bank officers liable. Something evidently had oc- 
curred which led the whole body of the people to denounce 
the conduct of bank officers; and, to prevent abuses, 
their responsibility was declared in the body of the con- 
stitution. 

If there are any other embarrassments growing out of 
this section, they affect the wrong-doer, and not the de- 
positor, for whose benefit it was adopted. The directors 
and officers of insolvent and failing banks are informed by 
this section that it is a crime for them to assent to the re- 
ception of deposits, and that they will be individually liable 
if they do. Here is a wrong, and a consequent liability 
established in the interest of the person injured. The 
only thing delegated to the Legislature is the punishment 
of the offender criminally, in which the State is interested. 
Is it reasonable to suppose that the convention intended 
that directors of insolvent banks might go on and defraud 
depositors until some future Legislature should determine 
how long the offender should be imprisoned, or what fine 
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he should pay? The convention said that the “nature 
and punishment of the crime should be prescribed by law,” 
but it did not say that the nature and character of the in- 
dividual liability to the depositor should be prescribed by 
law. The maxim here applies, “ Hxpressio unius est exclusio 
alterius.” 

In reality this provision is self-operative ; that is, it 
operated upon its adoption as a limitation on the power of 
the Assembly to authorize counties, cities and towns to 
become subscribers to the stock of railroad companies. All 
laws in conflict with the constitution were abrogated or 
repealed. The court held that the act of February 11th, 
1861, which authorized subscription on a vote of a major- 
ity of the taxable inhabitants, was repugnant to the con- 
stitution. This decision made the section self-operative as 
a limitation. This is enough for the respondents’ position. 
The distinction between provisions in a constitution which 
grant or limit the power of legislation upon any subject, 
and those provisions which are addressed directly to the 
courts or the people, imposing liabilities or establishing 
rights, is perfectly obvious and needs no argument for this 
court. 

To us this question is as simple, and at the same time 
as hard to maintain, as the mathematical truth that twice 
two are four. He who denies it can sit back complacently 
and urge objections, while he who would maintain it finds 
himself in the clear but cold atmosphere of self-evident 
propositions. The adjective “such,” in the latter part of 
section 27, does not refer to the part of the section “it shall 
be acrime, the nature and punishment of which shall be 
prescribed by law,” but to that part of the section which 
immediately follows, denominating the offenders and the 
constituents of the offense. Another section should be 
formed, in order that it may visually appear what the con- 
vention meant, which would read as follows: “ Any offi- 
cer, agent, manager or other officer of any banking insti- 
tution, who shall assent to the reception of deposits or the 
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creation of debts by such banking institution after he shall 
have had knowledge of the fact that it is insolvent or in 
failing circumstances, shall be individually responsible for 
the deposits so received or the debts so created with his 
assent.” 


+ Snerwoop, C. J.—Aside from statutory provisions or 
one of similar nature in the organic law, the directors or 
officers of an incorporated bank would not be individually 
responsible in an action at law, for injury resulting to a 
creditor or depositor, unless the injury were occasioned by 
the malicious or fraudulent act of the party complained 
of. Mere nonfeasance will not answer; nothing short of 
active pa‘ticipancy in a positively wrongful act intendedly 
and directly operating injuriously to the prejudice of the 
party complaining will give origin to individual liability 
as above indicated(Harman v. Tappenden, 1 East 555 
and cases cited; Salmon v. Richardson, 30 Conn. 360; Ger- 
hard v. Bates, 20 Eng. Law and Equity 129; Vose v. Grant, 
15 Mass. 505.) Inthe case last cited, while it was held 
that a special action on the case would not lie against a 
stockholder of an incorporated bank because the stockhol- 
ders, actuated by no fraudulent purpose and after expira- 
tion of their charter, divided the capital stock among 
themselves, without leaving sufficient corporate funds to 
redeem their notes and bills, it was broadly intimated that 
a court of chancery would sustain a bill in behalf of the 
creditors and against the stockholders, and that this was 
the appropriate, if not the only remedy to which resort 
could be had. These remarks are made as indicative of 
our views of the case before us, so far as concerns the lia- 
bility of the defendants under the rules of the common 
law, and as prefatory to the consideration of the precise 
question presented by this record. 

The defendants are respectively sued as the president, 
directors, cashier and teller cf the Central Savings Bank, 
an incorporated institution, for the amount of deposits 
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made by plaintiffs while the bank was in an insolvent con- 
dition and failing circumstances, the plaintiffs being una- 
ware of such conditions and circumstances at the time 
of making the deposits, and the defendants fully aware of 
the condition of the bank, and assenting to the reception 
of the deposits. A demurrer questioned the sufficiency of 
the foregoing allegations of the petition. 

Reliance for the recovery sought is placed upon the 
statute in force at the time the deposits were made, and 
also on section 27, Art. 12, of the present constitution. A 
very slight inspection of the section of the statute relied 
on (section 5, chapter 68, page 366, General Statutes, and 
section 5 Wagner’s Statutes, 330), will readily suffice to 
show that section to have no applicability to the present 
action. Its requirements are that each corporate savings 
bank shall semi-annually publish a verified statement of 
its actual financial condition, and deposit a copy of such 
statement in the office of Secretary of State, under a pen- 
alty of $500, recoverable by “indictment” against the pres- 
ident, cashier or directors. From all that appears in the 
petition this statutory. duty was fully discharged in the 
mode designated by law; and even if default had occurred 
in this particular, recovery could only be had in the legally 
prescribed mode. 

This being obviously true, it only remains to consider 
the precise effect to be given to the following section of 
the constitution: “Section 27. It shall be a crime, the 
nature and punishment of which shall be prescribed by 
law, for any president, director, manager, cashier or other 
officer of any banking institution, to assent to the recep- 
tion of deposits, or the creation of debts by such banking 
institution after he shall have had knowledge of the fact 
that it is insolvent, or in failing circumstances; and any 
such officer, agent or manager shall be individually respon- 
sible for such deposits so received, and all such debts so 
created with his assent.” The cases are exceptional where 
constitutional provisions enforce themselves; ordinarily 
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the labors of the convention have to be supplemented by 
legislation before becoming operative. Of course if it be 
evident from the terms employed in any particular provi- 
sion of the organic law, that it shall go into force forth- 
with, without awaiting ancillary legislation, it will become 
an imperative judicial duty to thus declare. Such duty, 
however, will only become manifest when the language 
employed is free from ambiguity, or when it is apparent 
either from the language used or from reasonable inference 
therefrom, or from other sources equally legitimate and 
accessible where statutory or constitutional construc- 
tion is involved, that the purpose of the given section will 
be frustrated, unless immediate effect be accorded to its 
provisions. That the section in question is not altogether 
unambiguous is quite apparent from the variant conclusions 
reached regarding it, by the circuit court and the court of 
appeals; the latter holding the section, so far as concerns 
the present action, as presently operative and needing no 
legislative aid; the former just the contrary. If such di- 
verse conclusions be received as evidence that the words 
employed are not plainly evincive of an intention that 
they should, unassisted by legislation, take immediate effect, 
then we may legitimately resort to other aids than the 
bare words themselves, 

It will be conceded on all hands that the central idea 
of the section in question is the protection of the creditor 
and of the depositor. It must further be conceded that if 
that section be self-enforcing, it will operate in all instances 
and under all cireumstances; operate as an unbending, a 
procrustean rule, regardless of the motive which prompted 
the deposit, or the intention which actuated the creation 
of the debt. We are loth to believe this view of the sec- 
tion was entertained by the people when adopting the con- 
stitution, because such a construction would oftentimes 
defeat the very purpose which the section was designed to 
secure, viz: the protection of the creditor and of the de- 
positor. For it isa matter of common information that 
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there is a tide in the affairs of banks as well as of men; 
that financial crises occur when ample assets become for 
the time being comparatively valueless; when but for 
timely assistance, institutions of most undoubted and actual 
solvency, must succumb tothe existing pecuniary pressure. 
It is obvious enough if assistance be absolutely necessary, 
even for a brief period, that the bank requiring it cannot 
justly claim to be entirely solvent at the moment when as- 
sistance is asked and afforded. It is equally obvious that 
if the section relied on by plaintiffs is self-executing, a de- 
posit made with ora loan effected to a bank under the 
circumstances above noted, though made with full knowl- 
edge by the depositor or creditor, and with the express 
philanthropic purpose of holding up the bank, so as to 
prevent failure and consequent loss to other depositors or 
creditors, would subject every officer or director assenting 
to such loan or deposit, though accepted, or assented to, 
with the best and purest motives, to individual responsi- 
bility. Weare altogether unwilling to attribute to those 
who framed, or to those who by their votes sanctioned and 
. adopted our present constitution, a desire to give sucha 
meaning or place such a construction on the section as 
would frequently lead to the unjust and inequitable conse- 
quences before mentioned. And we have warrant for our 
refusal in this regard, not only in a familiar canon of con- 
struction but in one of the authorities furnished by plain- 
tiffs. In People ex rel. v. McRoberts, (62 Ill. 38,) it is said: 
“The intention of the instrument must prevail; and in its 
ascertainment we must look at the consequences of a partic- 
ul:irconstruction. If a literal meaning involved a manifest 
absurdity it should never be adopted.” If a literal mean 
ing involving that which is absurd should be rejected, 
assuredly that meaning should find a like rejection when 
a different construction would frequeitly defeat the very 
end and object of the section demanding construction ; and 
if the section cannot operate in every instance and under 
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all circumstances, it would seem too clear for argument that 
it does not enforce itself. 

It would be extremely difficult, if not wholly impossi- 
ble, to say by way of anticipatory definition, what provi- 
sions of the organic law would be self-enforcing. Each 
case must greatly depend upon the language employed and 
the purpose to be accomplished. We have hitherto borne 
this in mind when other sections of the constitution have 
been brought before us for adjudicatiun. Thus, in one in- 
stance we held a provision of the constitution self-enfore- 
ing which prohibited taxation for school purposes in school 
districts, from exceeding 40 cents on the $100, (Board of 
Publie Schools v. Patten, 62 Mo. 444,) but there the words 
were plainly unambiguous and positively prohibitory of 
taxation beyond the designated limit. So also in ex parte 
Snyder, (64 Mo. 58,) we held that certain provisions of the 
constitution which continued the common pleas courts in 
existence and abrogated all inconsistent statutes, became 
immediately operative and needed not legislative aid. And 
in State ex rel. v. Holladay, (64 Mo. 526,) and State ex rel. v. 
Holladay, (66 Mo. 385,) we held that prohibitory provision 
of the constitution self-enforcing which forbade money 
from being paid out of the treasury, except in pursuance 
of an appropriation by law, and that such prohibition of 
necessity extended to current acts of appropriation, as well 
as to future acts of that nature. In those cases, however, 
either from the terms in which the different sections were 
couched, or from their reason and spirit as well as the evi- 
dent object in contemplation, we felt no hesitancy in 
holding that the constitutional provisions then under con- 
sideration needed no legislative assistance. 

But we regard the present case as widely differing 
from those in the particulars just mentioned, and for the 
reasons stated; but those are not the only reasons which 
may be advanced in surport of the position here taken. 
The provision under discussion is highly penal, and is 
therefore to receive a more guarded construction than 
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should otherwise be accorded to it. Kritzer v. Woodson, 
19 Mo. 327; Howell v. Stewart, 54 Mo. 400; Sedgwick on 
Statutory and Constitutional Law, 281, and cases cited. 
This would certainly be a correct rule of construction, 
were a penal statute to be construed, and it would seem 
that a similar rule of construction is applicable here, where 
itis to be determined whether a constitutional provision 
is to be immediately operative, when if so operative, heavy 
penalties and forfeitures will attend such operation; and 
although we would nct feel at liberty to ignore or disre- 
gard the behests of the organic Jaw when couched in 
language not to be misunderstood, yet when from that 
language the intent is not entirely clear that the provision 
was designed to be self-enforcive, we are inclined to act in 
accordance with the general rules of construction, and re- 
gard legislative aid necessary. Nor, in this connection, 
should it be forgotten that some weight should be given to 
the action of the Legislature, which, by the passage of the 
act of April 23rd, 1877, and the other acts referred to in 
the briefs of counsel, (session acts of that year, pp. 28 and 
35,) evidently regarded the provision under consideration 
as inoperative in the absence of supplementary legislation. 
(Groves v. Slaughter, 15 Pet. 449.) 

Again, the section being discussed must, in order to 
be self-operative be in and of itself complete. That it is 
not complete ; that it isin a rudimentary state is evidenced 
by the words “individually responsible.” Responsible to 
whom? To the depositor? To the creditor? To the 
stockholders or the nun-assenting officers or directors? On 
these points the section is absolutely silent. Now if it be 
remembered that under the circumstances detailed in the 
petition, no right of action existed at the common law and 
no statutory right of action at the time of the adoption of 
the constitution, it would appear to logically follow that 
unless the constitution does what we have just seen it does 
not do, i. e., give in express terms a right of action in favor 
of a certain class and against a certain class, that no such 
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right of action exists. Nor do we see how in this respect 
the result is changed by that section of the Practice Act 
(Sec. 1, p. 999, 2 Wag. Stat.), which denominates every 
action for the enforcement or protection of private rights, 
and redress or prevention of private wrongs, a civil action ; 
nor by another section of the same act (Sec. 3, p. 1013, 
2 Wag. Stat.), which merely prescribes what the petition 
shall contain; and, as a matter of course, presupposes a 
right of action. But even granting that the practice act 
would be sufficiently broad as to the mere institution of 
the suit, what is to be the nature of the civil liability, pri- 
mary or secondary, joint or several ; and what the form of 
the judgment? These are all questions imperiously de- 
manding answers; and yet none can be given, if the sec- 
tion being discussed enforces itself; thus launching upon 
the sea of litigation a nondescript action unknown to code 
or common law; deriving neither guiding light from pre- 
cedent nor assistance from existing enactments. 

In conclusion, the protection to be afforded by the 
provision in question was designed to be accomplished by 
two methods, one criminal, the other civil; both were in 
the opinion of the convention necessary, one as much 80 
as the other; both were designed to operate together and 
harmoniously. It would have been as easy to have de- 
clared the nature and the punishment of the crime of 
assenting to the reception of deposits, or the creation of 
debts, as it was to leave it to the Legislature to prescribe; 
that it was thus left no one disputes. Can it be possible 
that the members of the convention were willing to trust 
the nature and punishment of that act which they denounced 
as a crime, to be defined and provided for by the Legisla- 
ture, and yet unwilling to trust that general guardian of 
the peoples’ welfare, with the details of the civil liability 
attached to the commission of that crime, and unwilling 
also to themselves specify and provide for the details of 
such civil liability? In other words, can it be that the 
convention intended section 27, to operate by piecemeal 
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until such time as the Legislature should otherwise pre- 
scribe? We cannot reach such a belief without the great- 
est difficulty; and it is not easy to resist the impression 
that both clauses of the section were expressly designed 
to be of simultaneous operation. This we think evinced 
by the very terms employed. The president, director or 
other officer is to be punished for what? For the crime of 
assenting to the reception of deposits, or the creation of 
debts. When is he to be punished ?—when his punish- 
ment is “ prescribed by law.’”’ What is to be the measure 
of his civil liability? This and nothing more: he “shall 
be individually responsible for such deposits so received 
and all such debts so created.” Received how or created 
how? Obviously only when the act of reception or crea- 
tion becomes tainted with criminality; has assumed by 
reason of legislative action, the hue and complexion of a 
crime. In short, we think it very evident that the section 
whereon the plaintiffs rely, was designed to operate as a 
whole and not in detached portions ; that the penalties pre- 
scribed, civil and criminal, were to go hand in hand, and 
that the method of procedure in the criminal phase of the 
case was no more necessary to be prescribed by law than 
was the method of procedure whereby the civil liability 
also incurred, was to be ascertained and determined. 

The foregoing considerations induce the reversal of 
the judgment of the court of appeals, and the conse- 
quent affirmance of that of the circuit court. All concur. 


REVERSED. 
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Ex.iotr v. St. Lours & Iron Mounratn R. R. Co., Appel- 
lant. 


Proctor v. Hannibal & St. Joseph R. R. Co., 64 Mo. 112, af- 
firmed. 

Negligence: EMPLOYER AND EMPLOYEE: DAMAGE ACT CONSTRUED : 
EVIDENCE. An action by the legal representatives of a deceased 
person under the third section of the damage act, (Wag. Stat., p. 
520,) can only be maintained where the deceased, had he survived, 
could have recovered damages for the injury; and the same evidence 
as to the cause of the injury is required in the one case as in the 
other; proof of the fact, that the employee was injured or killed in 
consequence of the use of defective machinery, will not, of itself, 
make out a case against the employer. It must also be shown that 
the employer was aware of the defect, or that, by the use of reason- 
able care on his part, it would have been discovered. 


Appeal from Washington Cireuit Court.—Hon. Louis F., 
Diynine, Judge. 


Thoroughman § Warren and Wm. R. Donaldson for 


appellaut. 


1. Thesecond clause of section 2, p. 519, 1 Wag. Stat., 
does not continue the right of aetion to the plaintiff, as 
deceased was confessedly not a passenger, but an employee. 
It was not embraced in the first clause of that section, for 
that relates to injuries received from negligence of em- 
ployees while running a train, and this action is not for 
such negligence, but for alleged defective road and cars. 
The words “other person” do not include a servant in- 
jured by defective appliances, any more than one injured 
by negligence of a fellow servant. Connorv. C. R. I. & P. 
R. R. Co., 59 Mo. 284; Proctor v. H. § St. Joe R. R. Co., 64 
Mo. 112. 

2. Under section 3, the right of action is preserved 
only where the party injured could have maintained the 
action if death had not ensued. A servant must aver and 
prove negligence or want of care of the master in pro- 
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viding or using the defective machinery, and this negli- 
gence is the gist of the action. Shearman & Red. on Neg. 
(8 Ed.) $99; Wharton on Neg., § 234; McDermott v. Pacific 
R. R. Co., 30 Mo. 115; Gibson v. Pacifie R. R. Co., 46 Mo. 
163; Devitt v. Pacific R. R. Co., 50 Mo. 302. 


Thos. W. B. Crews and Chas. M. Napton for respond- 
ent, cited Gibson v. Pacific R. R Co., 46 Mo. 163; Dale v. 
St. L., K. C.& N. Ry. Co., 63 Mo. 455; Henschen v. 0’ Ban- 
non, 56 Mo. 289. 


Henry, J,—The plaintiff’s petition alleges, that David 
O. Elliott, father of Mamie, was an employee of defendant, 
and was killed, in consequence of the use of defective 
machinery by the company, on a train of cars of which 
said Elliott was a brakeman, and it was to recover dama- 
ges for the killing of her father that Mamie prosecuted 
this suit. 

The court and her counsel seemed to have based her 
right to recover on the second section of our damage act, 
and, in the third instruction for plaintiff, the jury were 
told, that if they found for plaintiff, they should assess the 
damages at $5,000. Inasmuch as four members of this 
court adhere to the doctrine announced in the case of 
Proctor v. H. & St. Joe. R. R. Co., 64 Mo. 112, that no 
action can be maintained under that section, by an em- 
ployee, from which I dissented, and still dissent, the judg- 
ment herein must be reversed, and the cause remanded. 
Plaintiff’s right to recover is derived from the third section 
of the damage act, and in an action by one authorized to 
sue by that section, the jury may allow less than $5,000. 

As the cause will be remanded and probably retried, 
it is proper to determine another question which is pre- 
sented by the second instruction given for plaintiff. The 
third section of the damage act is as follows: “ When- 
ever the death of a person shall be caused by a wrongful 
act, neglect or default of another, and the act, neglect or 
default is such as would, (if death had not ensued,) have 
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entitled the party injured to maintain an action and recover 
damages in respect thereof, then, and in every such case, 
the person who, or the corporation which, would have 
been liable, if death had not ensued, shall be liable to an 
action for damages notwithstanding the death of the per- 
son injured.” The 4th section declares what parties may 
sue, and the amount of damages to be recovered. The 
second instruction predicates the right of plaintiff to re- 
cover upon proof that defendant failed to provide sound 
and suitable machinery, if Elliott was not negligent, and 
was ignorant of the defect in the machinery. 

The suit can only be maintained when the deceased, 
if he had lived, could have recovered damages for his in- 
jury, and the same evidence as to the cause of the injury 
is required in a suit by his representative, that would have 
been required had he survived and sued for the injury. 
Would proof of the fact that the employee was injured in 
consequence of the use of defective machinery, of 
itself, have made a case against the employer at common 
law? We apprehend not, and if not, neither will it be 
sufficient in an action authorized by the third section of 
the damage act. In the analagous case of an injury re- 
ceived by one, through the incompetency of his fellow 
servant, in a suit against the common employer, “ it is, 
(said Naprton, J., in McDermott v. Pacific R. R. Co., 30 Mo» 
116,) well settled by the English decisions that the em- 
ployment of incompetent agents must be traced to the 
wantof ordinary care on the part of the principal.” Beau- 
lieu v. Portland Co., 48 Me. 291. In other words, proof of 
the incompetency of the fellow servant, and that the in- 
jury resulted from such incompetency, is not sufficient, 
but must be supplemented with evidence that the principal 
did not exercise ordinary care in the employment of such 
incompetent servant. 

The first instruction for plaintiff recognizes the law 
as we understand it, by declaring that plaintiff had a right 
to recover on proof that the injury was occasioned by the 
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use of defective machinery, and that defendant was aware 
of this defect, or that the exercise of reasonable care by 
deféndant would have disclosed it. This doctrine is recog- 
nized in Gibson v. Pacific R. R. Co., 46 Mo. 166; Dale v. 
St. L., K. C. & N. R. R. Co., 63 Mo. 453; MeDermott v. 
Pacific R. R. Co., 30 Mo. 116, and Devitt v. Pacific R. R. Co., 
50 Mo. 395. In nearly all the cases of suits by employees 
against employers for injuries received by the former, in 
consequence of defective machinery, the right of plaintiff 
to recover has been held to depend upon proof that the 
employer knew of the defect, or, by the exercise of rea- 
sonable care, could have ascertained it. McMillan v. 
Saratoga § Washington R. R. Co., 20 Barb. 449; Keegan v. 
The Western R.R. Co., 4 Selden (N. Y.) 175; Mad. River § 
L. E. R. R. Co. v. Barber, 5 Ohio St. 541; Shearman & Red.- 
field on Negligence, § 99. The question of the negligence 
of defendant was ignored by the court in the plaintiff’s 
second instruction, which was therefore erroneous. The 


judgment is reversed and the cause remanded. All con- 
cur. 


REVERSED. 





Nessit v. Nerit, Appellant. 


1. Execution Sale in Violation of Compromise Agreement: 
EJECTMENT. It is a good equitable defense to an action of eject- 
ment for land claimed by the plaintiff by virtue of a purchase at 
execution sale, that the sale was made in violation of a compro- 
mise agreement of which the plaintiff was a‘vare, and which he 
was charged with the duty of executing. 

Case Adjudged. A judgment having been obtained against an 
administrator and his securities, an agreement in writing between 
the plaintiffs and the securities was prepared, by which the latter 
were to pay part of the judgment, but, no more, unless the remain- 
der could not be made out of the estate of the principal. One of 
securities, (the defendant in the present action,) who perhaps had 
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not signed the agreement, had, however, accepted it, and had paid 
his proportionate share of the amount agreed upon, and the assets 
of the principal, then in bankruptcy, were more than sufficient to 
pay the remainder of the judgment. The plaintiff in the present 
action not_only had notice of these facts, but was the person se- 
lected by all the parties to the judgment to see that the terms of 
the compromise were respected, and, as assignee of the principal, 
was in possession of his assets. He procured the issuance of an 
execution upon the judgment, and at the sale thereunder purchased 
the land of the defendant. In an action of ejectment by him for 
this land, Held, that these facts constituted an equitable defense 
to the action ; that it was immaterial whether the defendant had 
signed the agreement or not; having paid his share of liability un- 
der it, he was entitled to its benefits; that the vitality of the judg- 
ment was suspended by the compromise, and an execution issued 
while it was suspended, had no more effect than one issued ona 


satisfied judgment. 


Appeal from Callaway Circuit Court.—Hon. G. H. Burox- 
HARTT, Judge. 


John A. Hockaday for appellant. 


An execution sale under a judgment that has been paid 
off carries no title to a purchaser with notice. Where land 
is sold under an execution, which has been satisfied by 
the sale of other property, the deed to such land is inope- 
rative and void. Durette v. Briggs, 47 Mo. 356; Weston v. 
Clark, 837 Mo. 568; Reed v. Austin, 9 Mo. 713. Whilst the 
judgment in the present case had not been actually paid 
off, yet funds were in the hands of respondent, the owner 
of the judgment, sufficient to satisfy it, and for that pur- 
pose, which was equivalent to payment. Whether appel- 
lant signed the compromise agreement or not, it enured to 
his benefit, and respondent had no right under the agree- 
ment to have Neill’s land sold until Hook’s estate proved 
insufficient for the payment of the remainder of the judg- 


ment. 


J. W. Boulware for respondent. 
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The judgment, execution and deed to respondent be- 
ing. regular and valid, and the judgment being unsatisfied 
and in full force, respondent’s title was complete. Nes- 
bit’s relation to the judgment did not affect his rights. 
Butterfield v. Walsh, 21 Iowa 99; Hoans v. MeGilasson, 18 


Iowa 150. 


Napton, J.—There is no doubt of the regularity and 
validity of the plaintiff’s title at law, to the land in con- 
troversy. The question is whether a court of equity will 
allow a title, acquired under the circumstances proved in 
this case, to be available to the plaintiff in ejectment. 
There is some contrariety in the testimony in regard to 
the question of fact, whether the defendant, Neill, signed 
the compromise agreement between the securities of Hook 
and the plaintiffs in the judgment against them for $44,000. 
We think the fact entirely immaterial. It is quite eertain 
that he did not sign the paper ultimately accepted by Mr. 
Glover, the attorney in fact, as well as the attorney at law 
of the plaintiffs in the Payne judgment, though it is quite 
probable, indeed I might say certain, that he did sign a 
paper deposited in the Fulton Bank, purporting to be such 
agreement, but which, being unsatisfactory, was returned. 
to Mr. Nesbit, to whom this judgment was proposed to be 
transferred for certain purposes specified in the compro- 
mise. Whether the defendant signed the compromise or 
not, it is certain that as one of the securities and defend- 
ants in said judgment, he was assessed his proportionate 
share and paid it. It was Mr. Nesbit’s business to collect 
the $30,000 from the securities, and he was also selected 
to regulate the amount each security should pay by his 
pecuniary ability to stand the loss, and the sum he assessed 
against the defendant, Neill, was paid by Neill, and the 
whole $30,000 was collected and remitted to Mr. Glover, 
in St. Louis. It was of no importance whether he signed 
the compromise or not—he accepted it, ratified it, paid his 
share of liability under it and would therefore seem, upon 
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ordinary equitable principles, to have been as much enti- 
tled to the benefits of it as though he had signed it. The 
substance of this compromise was that the securities of 
Hook were to pay $30,000 of the $44,000, due on the 
Payne judgmeut, and the judgment was to be transferred 
to Nesbit for the purpose of securing an additional $10,000 
and costs; but, upon the distinct understanding and agree- 
ment that if this $10,000 could be made out of the estate 
of Hook, then in bankruptcy, the securities were to be no 
further molested. Mr. Nesbit was the assignee in bank- 
ruptcy of Hook’s estate. He also had control of this Payne 
judgment. He is the plaintii in this case, and, as a wit- 
ness, states that the assets of Hook in his hands exceed 
$10,000 ; that they are sufficient to pay this sum; that, in 
truth, there will be a surplus after paying what he pro- 
poses to pay over to the securities. He admits that there 
was no necessity for levying the execution on the Payne 
judgment against defendant’s land, with any view to aid 
or in any way benefit the plaintiffs in that judgment, but 
says that Mr. Glover, the agent of these plaintiffs, ordered 
the execution, and he himself did not directly have it 
issued. Mr. Glover, no doubt, was aware that Neill’s name 
‘was not on the compromise agreement, for he had the 
original in his office, but it is possible he was not told by 
Mr. Nesbit that Neill had paid up his share of the $30,000. 
Be this as it may, there was no authority to issue the exe- 
cution until. Hook’s estate proved insufficient to pay the 
$10,000. Neither the plaintiffs, nor their attorney in fact, 
nor the plaintiff in this ejectment suit, had a right to order 
the execution under the compromise agreement. The 
truth is, as the evidence clearly discloses, that the plaintiff, 
Nesbit, had gone security for Neill wheu he borrowed some 
$450 of the sum which he paid under the compromise. 
Nesbit was anxious to get Neill’s land to secure this debt, 
and, as the debt to the Paynes had been contracted long 
before the passage of our homestead law, and their judg- 
ment was not subject to its provisions, he preferred availing 
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himself of that judgment, of which he had control under 
the compromise, to risking an action of his own, which 
might be defeated by the defendant, if he thought proper 
to avail himself of this homestead law. It would be harsh 
to characterize such conduct as fraudulent—it could at 
most be merely technically so—for, as the indebtedness of 
Neill to him grew out of his aid in enabling him to pay 
up under the compromise, it was natural for him to con- 
clude that he might properly make use of this judgment 
to secure himself. But Neill occupied the same position 
in regard to the judgment that the other securities did, 
although he had not signed the paper, and therefore the 
plaintiff, as the party entrusted with a control over the 
judgment, had no more authority to have an execution is- 
sued against him, than he would against any other secur- 
ity, against whom he had no individual claim. A sale 
under an execution on a satisfied judgment, carries no title 
to a purchaser who hasnotice. Reed v. Austin, 9 Mo. 718; 
Weston v. Clark, 87 Mo. 568; Durette v. Briggs, 47 Mo. 
856. The Payne judgment was not satisfied, but its vital- 
ity was suspended by the compromise. An execution, 
issued during such suspension, had no more effect than one 
issued on a satisfied judgment. The purchaser here was 
not only acquainted with the facts, but he procured the 
issuance of the execution, and was the very person selected 
by all parties, the securities, the plaintiffs in the judgment 
and the creditors of Hook’s estate in bankruptcy, to see 
that the terms of thé compromise were respected. Under 
these circumstances we are of opinion that he acquired no 
title against the defendant on the execution. The judg- 
ment of the circuit court is reversed, and a judgment for 
defendant will be ordered here, in conformity to this opin- 
ion. The other judges concur, except SHerwoop, C. J., 


who expresses no opinion. 
i. REVERSED. 
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Braw ey et al., Appellants v. RANNEY. 


Decree in Partition not Collaterally Assailable by one 
Defendant for want of Notice to another. Certain minor 
defendants in a partition suit were not served with notice of the 
suit, but afterwards accepted their distributive shares of the pro- 
ceeds of a sale made under the decree. In ejectment for the land 
so sold, brought by other persons, who were also defendants in the 
partition; Held, that as the minors had accepted their shares and 
were not complaining, the plaintiffs could not avail themselves of 
the defect to assail tbe validity of the decree. 


Service of Publication: ReciTALs OF RECORD: PRACTICE. Reci- 
tals in a decree in partition, showing due publication of notice ac- 
cording to law, to non-resident defendants, cannot be assailed by 
them collaterally ; and the proof of the notice being sufficient in 
other respects, the mere fact that the order of publication made by 
the clerk in vacation was not spread upon the records, but was filed 
as a paper in the cause, cannot invalidate the decree when attacked 
collaterally. 


Appeal from Cape Girardeau Court of Common Pleas.—Tion. 
H. G. Wusson, Judge. 


Lewis Brown for appellants. 


Service of writs in partition must be had on the minors 
themselves. Shaw v. Gregoire,41 Mo. 410; Gibson v. Chou- 
teau, 39 Mo. 565; Fulbright v. Cannefax, 30 Mo. 425; Smith 
v. Davis, 27 Mo. 298; Waugh v. Blumenthal, 28 Mo. 4638. 
An order of publication can only be made by the clerk in 
vacation by a sirict compliance with the statute. Every 
order or proceeding, in every case affecting parties litigant 
must be spread at full: length upon the record, whether in 
term or vacation. Wag. Stat., 419,§ 6; Medlin v. Platte Co., 
8 Mo. 235; Milan v. Pemberton, 12 Mo. 598; Shaw v. Greg- 
oire, 41 Mo. 413; Schell v. Leland, 45 Mo. 292. 


Houck § Ranney for respondents. 


The minor defendants in the partition suit, who were 
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served, are not parties to this suit. They ratitied the pro- 
ceedings by accepting the money—they are estopped from 
attacking them, and the plaintiffs cannot do so in their 
stead. Kerr v. Bell, 44 Mo.120; Ferguson v. Bell, 17 Mo. 
341; Ward v. Steamer, 8 Mo. 358; Highly v. Barron, 49 
Mo. 103. The record of the partition case is conclusive 
against the plaintiffs on the question of notice. Latrielle 
v. Dorleque, 35 Mo. 233; Rumfelt v. O’Brien, 57 Mo. 569; 
Bernecker v. Miller, 44 Mo. 102. If it is sought to set aside 
the judgment in partition, suit should be brought directly 
for that purpose. Freeman on Judgt., §130; Cooper v. 
Reynolds, 10 Wall. 308; Kane v. McCown, 55 Mo. 183. 


Norton, J.—This suit is ejectment for the recovery of 
certain lands in the county of Cape Girardeau. The peti- 
tion is in the usual form, and the answer a general denial. 
Judgment was rendered for the defendant on the trial, 
from which plaintiffs have appealed. Both parties claim 
title through Hiram S. Sloan, as the common source. Plain- 
tiffs assert their right to the land in question by virtue of 
their being heirs of said Sloan, and the defendant claims 
title by virtue of a sheriff’s deed thereto, the sale being 
made under a decree of the circuit court of said county, 
for the purpose of partition among the heirs of said Hiram 
S. Sloan, deceased. The record of the partition suit was 
put in evidence, from which it appears that plaintiffs, in 
conjunction with Samuel A. Sloan and Hiram M. Hill and 
Samuel A. Hill, minors and grand children of Hiram &, 
Sloan, deceased, were parties defendant. All of said de- 
fendants were m nors except Margaret Brawley. Service 
was had on Samuel A. Sloan, and an affidavit was made 
before the clerk in vacation, stating that Margaret Braw- 
ley, Sarah: A. Sloan and William R. Sloan (who are the 
plaintitis in this suit), were non-residents of the State. As 
to them the clerk made an order of publication which was 
duly published, and the publication proved. It also ap- 
peared that a copy of the petition, and writ directed to 
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the sheriff of New Madrid county to summon the guar- 
dian of Hiram M.and Samuel A. Hill was served on Isaac 
Hunter, guardian, and that said Hiram M. and Samuel A. 
Hill were not found. The interlocutory decree recites 
that the court, after “examining the premises, finds that 
publication has been made according to law.” The final 
decree recites the appointment of a guardian ad litem for 
William R., Sarah and Samuel Sloan, minor defendants, 
his acceptance thereof and appearance, and “ that defend- 
ants had legal notice of the proceeding by publication 
according to law.” It-further. appears. that the sheriff 
filed report of the sale made under the judgment of parti- 
tion which was approved by the court, and that he executed 
his deed to the purchasers in conformity therewith. The 
receipt of A. Sloan, guardian of Samuel A. Sloan, for his 
distributive share of the proceeds of the sale, and the re- 
ceipt of H. M. and 8. A. Hill for their distributive share, 
were offered in evidence. The affidavit of the publisher 
of the Cape Girardeau Weekly Argus, proving the publi- 
cation of notice, was also in evidence. 

The plaintiffs assail the validity of the judgment in 
partition, mainly on two grounds: First, because there 
was no service of notice on Hiram M. and Samuel A. Hill, 
minor defendants; Second, because there was no legal 
order of publication of notice as to Margaret Brawley, 
Sarah A. Sloan and Willian R. Sloan. 

As to the first point, it is only necessary to observe 
that the said Hiram M. and 8. A. Hill are not complaining 
here, but on the contrary the evidence shows that they 
ratified the proceeding by accepting their distributive share 
of the proceeds of the sale made under the decree, and 
under the rule laid down in 44 Mo. 125; 49 Mo. 106, and 
Stafford v. Roof, 9 Cowen 626, their right to question the 
proceeding might well be doubted. This, however, is not 
necessary to determine, as they are not complaining. 

As to the second point it may be said that both in 
the interlocutory and final judgment, the statement is 
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made “ that publication had been duly made according to 
law, notifying defendants of the pendency of the suit, and 
it appearing to the satisfaction of the court that defend- 
ants had legal notice,” &c. If these recitals are disputable 
and the decree open to attack on the ground that notice 
was not given, we think it can only be done in a direct 
proceeding instituted for that purpose and it cannot be as- 
sailed collaterally. (Latrielle v. Dorleque, 35 Mo. 2383: 
Rumfelt v. O’ Brien, 57 Mo. 570; Freeman v. Thompson, 53 
Mo. 183; Lenox v. Clarke, 52 Mo. 116.) The evidence, how- 
ever, on this point shows, that in September, 1865, an affi- 
davit as to the non-residency of the plaintiffs in this suit was 
made in the partition suit, and that the clerk in vacation 
made an order complying in all respects with the statute; 
that this order was published in a weekly newspaper pub- 
lished in Cape Girardeau county, for four consecutive 
weeks, and that the last insertion was more than four 
weeks before the first day of the term of the court at which 
they were required to appear. This we think fully sus- 
tains the court in the recitals contained in the judgment. 
The mere fact that the order made by the clerk was not 
spread on the record, but filed as a paper in the cause can- 
not have the effect to invalidate the judgment in a proceed- 
inglikethis. Inthe case of Kane v. McCown, 55 Mo. 196, 
in which a kindred question was presented, Naprton, J., 
observed that “in a collateral proceeding to nullify a 
judgment, presumptions are all in favor of the validity of 
the judgment and sale. The omission of the clerk to des- 
ignate the particular newspaper in which the publication 
was to be made, was undoubtedly an error wuich may or 
may not have been fatal to the case in a direct proceeding 
to review it, but cannot destroy the judgment in a collat- 
eral proceeding.” Judgment affirmed with the coucur- 
rence of the other judges. 
AFFIRMED, 
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Wituite v. Barr, Appellant. 


County Plat; evipexce. A county plat to which is appended a 
certificate in these words: “U. S. Land Office, Springfield, Mo. 
I hereby certify that the within plat is a correct abstract of the rec- 
ords in this office. J. S. W., Register,” is properly certified within 
the meaning of 211, p. 591, Wag. Stat., and is receivable in evi- 
dence. 

: . When an entry has been properly made and cer- 
tified on a county plat by a United States Register of Lands, the 
fact that he subsequently makes other entries on the same plat will 
not affect the validity of the first.” 





Appeal from Polk Circuit Court—Hon. R. W. Fran, Judge. 


Waldo P. Johnson for appellant. 


I. What is claimed to be acertificate of the register 
in this case, is insufficient for many reasons. 1. John E. 
Waddill does not certify that he was at that time register 
of the land office at Springfield, nor was any evidence 
offered to show that he was. 2. The certificate does not 
state that, that to which it is attached, is a copy of any 
entry or memoranda, on any books of the office of any 
register. 8. But it does say, that the within plat, not 
plats, is a correct abstract of the records in this office, which 
negatives the idea, that it is a copy or even an extract from 
the records. 4. It only pretends that the within plat is 
a correct abstract of the records in the office, and dces not 
pretend to certify that the county plats of Polk county 
were correct as shown by the records of his office. 5. 
Admit some one of the plats to be correct as certified, then 
which one, as it was the county plats of Polk county, 
which were offered and read in evidence, and the so-called 
certificate, defective as it was, only embraced one plat. 

II. The plats had been changed; entries were placed 
thereon after they were first made, and after the attempt 
made to certify them. Title to real estate would not be 
safe, if it could be affected by such evidence. 
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Joseph B. Upton for respondent. 


I. The term “plat” is the well known name of a 
book containing a sectionized map of a county, together 
with the name of the original enterer of each tract of land 
embraced therein, and the date of such entry. The term 
“abstract,” as used in said certificate, is equivalent to, and 
synonymous with “copy,” or “exemplification.” Appel- 
lant urges that Waddill should have certified that he was 
register. Suppose he had so certified: This last certifi- 
cate would have required a like authentication, and so on 
ad infinitum. The certificate refers to the whole book, and 
is a part of the book. The whole book constitutes one 
“plat,” and is certified to be a correct abstract (or copy) of 
the records in the land office. 

II. The validity of the record entry cannot be im- 
paired by other entries being made on such record, pro- 
vided the entry in quéstion remain intact. This entry was 
proven to have been onthe record when certified by the 
Register, and could not be affected by other entries being 
made. Further, the evidence shows no mutilation or spo- 
liation, but simply that additional entries were made, and 
that, too, by the custodian of the record. In the absence 
of evidence to the contrary, the law will presume that en- 
tries made in a record by the custodian thereof are right 
and proper. This plat book was a public record of Polk 
county, and it was the duty of the custodian to make new 
entries therein. Whenever the officers of the United 
States Land Office notified him that patents had been is- 
sued for any land in Polk county, it was such custodian’s 
duty to note such fact on the plat book, and these are the 
“ ehanges ” of which the appellant complains. 


Suerwoop, C. J.—Plaintiff sued in ejectment for lands 
in Polk county and had judgment. The only allegation 
of error is the admission of the county plat of Polk coun- 
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ty to establish who entered the land from the United States 
Government. This evidence was objected to for two rea- 
sonsonly: 1. That it was not properly certified. 2. That 
it had been changed since certified. The certificate is in 
these words: 
Unitep States Lanp OFFice, 
SPRINGFIELD, Mo., August 10, 1868. 
“T certify that the. within plat is a correct abstract of 


the records in this office.” 
Joun 8. WappIL1, Register. 


I. Section 11, p.591,1 Wag. Stat., provides: “ Copies 
of any entry or entries or memoranda, made on the books 
of the office of any register or receiver of any United 
States land office certified by the said register or receiver 
to be correct, shall be received in evidence in the trial of 
any cause in any of the courts of this State.” It is evi- 
dent that the register in his certificate used the word “ ab- 
stract”’ in the sense of “copy.” While it 1s true that the 
certificate might have been more formal, yet we do not 
regard it as insufficient, (McClure v. McClurg, 53 Mo. 173.) 
And the manner in which the certificate is signed, suffi- 
ciently shows that Waddill was register, and signed the 
certificate in that capacity. No objection was made at the 
trial that no evidence was offered to show that Waddill 
was register at the time he made the certificate; any ob- 
jection on that score will therefore be presumed to have 
been waived and cannot be raised here. 

II. Relative to the second ground of objection, the 
addition to the plat of other entries after the entry of the 
premises in question had been properly made and certified, 
can, by no possibility effect the validity of such entry. 
We therefore affirm the judgment. All concur. 


AFFIRMED. 
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Tue Strate v. Grirrita, Appellant 


Criminal Law: JoINING MINOR IN MARRIAGE! PROOF OF AGE: 
Upon the trial of an indictment for joining a minorin marriage 
without her parent’s consent, testimony as to her size, appearance 
and general development will not be received for the purpose of 
proving her age, if that is succeptible of direct proof. 

: EVIDENCE: PRACTICE IN SUPREME COURT: HARMLESS ERROR. 
Where the lowest penalty, under the law, has been imposed upon a 
defendant in a criminal case, the rejection of evidence offered by 
him for the purpose of mitigating his punishment only, is not a 
reversible error 


Appeal from Knox Circuit Court.—Hon. Joun C. ANDERSON, 
Judge. 


Blair § Marchand for appellant, cited 1 Greenl. Ev., 
Sec. 440, note 3. 


J. L. Smith, Attorney General, for respondent, cited 


Roscoe Crim. Ev., (7 Ed.) p. 264; Chouteau v. Searcy, 8 
Mo. 733; Beckham v. Nacke, 56 Mo. 546; Donahue v. 
Dougherty, 5 Rawle 124. 


Norton, J.—The defendant was indicted at the De- 
cember term of the circuit court within and for Knox 
county, for marrying a minor without the consent of her 
parent or guardian. Defendant was tried, convicted, and 
his punishment assessed to one month’s imprisonment in 
the county jail, from which judgment he has appealed. 
The indictment is framed on sections 5 and 11, Wag. Stat , 
930, and sufficiently charges the offense created thereby. 
The evidence on the part of the State tended to establish 
the allegations of the indictment, and the only matter of 
error complained of was the refusal of the court to permit 
a witness on the part of defendant to state the size, ap- 
pearance and general development of Sarah E. Demoss, 
the minor alleged to have been married, at the time the de- - 
fendant performed the ceremony. 











288 SUPREME COURT OF MISSOURI, 


| 





State v. Griffith. 





It is claimed that the evidence offered was admissible 
for the purpose of showing that said Sarah was over the 
age of 18 years, and if not for that purpose, it should have 
been received in mitigation of punishment. Had the wit- 
ness been permitted to answer the questions, and given 
his opinion founded upon her appearance and size, that 
the said Sarah was over 18 years of age, we cannot per- 
ceive how it would have relieved defendant from liability 
in view of the object of the statute. The law provides a 
way in which any person performing the marriage cere- 
mony may protect himself from the penalties it imposes. 
In the case of Beckham v. Nacke, 56 Mo. 548, where the 
minor was nineteen years old, it was held that the fact 
that he had the appearance of being over twenty-one, and 
had induced the defendant to perform the ceremony by 
falsely representing that he was of age, would not relieve 
defendant from liability. “The statute provides the means 
by which a person performing the ceremony may protect 
himself. He must have the written consent of the parent, 
guardian or other person having charge of the minor. It 
is not sufficient that he should act under the bona fide be- 
lief that such minor was of age. His honest mistake in 
this regard will not protect him. The law explicitly de- 
clares what is required for his protection, and unless he 
adopts the means pointed out, he must suffer the conse- 
quences.” In regard to questions of the age of a person, 
family records are receivable in evidence, and general 
repute in the family is sometimes admissible, but to allow 
the question when susceptible of direct proof, to be deter- 
mined by the mere opinions of witnesses founded on size 
and general appearance, finds no support either in princi- 
ple or authority. The statement made by Bryant, the 
person to whom defendant married the said minor, that 
she was of age, and his reliance thereon does not shield 
him, and if he saw fit to determine for himself her age, 
by her looks, he did so at his peril. Donahue v. Dougherty, 


5 Rawle 124. 
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If even the evidence offered had been receivable for 
the purpose of mitigating the punishment (which question 
is not necessary to determine) its rejection would not have 
been reversible error for the reason that the defendant sus- 
tained no injury thereby, as the judgment of the court 
shows that he was only subjected to the lowest punish- 
ment which could have been inflicted under the law. 

Judgment affirmed with the concurrence of the other 
judges. 

AFFIRMED. 





Scort et al., Plaintiffs in Error v. Roparps. 


1 Pleading: MISJOINDER OF CAUSES OF ACTION: DRED OF TRUST: DAM- 
AGEs. In an action by the grantors in a deed of trust against the 
trustee and the holder of the notes secured by the deed, tor refus- 
ing to release the lands covered by the deed after the payment of 
the notes, the petition stated that the plaintiffs were thereby pre- 
vented trom selling the lands at remunerative prices, and in the 
meantime they had greatly depreciated in value, to plaintiffs’ dam- 
age $1000; that owing to the existence of this apparent incum- 
brance, plaintiffs were unable to meet their pecuniary liabilities, so 
that judgments were obtained against them, and the lands were sold 
under executions at a sacrifice, to plaintiffs’ damage $500; and 
further, that by virtue of the statute defendants had become liable 
to pay plaintiffs ten per cent. on the amount of the notes. There 
was but one prayer for judgment, and that was tor the aggregate 
sum of the damages and the penalty. On demurrer to this petition 
for misjoinder ot causes of action, Held, that the claims for damages 
constituted one cause of action, and the claim tor the penalty an- 
other, and they should have been set out in separate counts. 
Pleading. All the facts which constitute a cause of action must 
be stated. It is not sufficient that some facts are stated from which 
others may reasonably be inferred which would make out @ cause 
of action. 


Error to Chariton Circuit Court. 
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S. P. Huston and G. W. Easley for plaintiffs in error. 


There are not three counts or causes of action set out 
in the petition. There is only one—the failure to release. 
The pleader confounds cause and effect. The cause is the 
failure to release; the effect is damages, three items of 
which are set out in the petition—one the statutory dam- 
age, the other two what are termed special damages, which 
must be set out in the petition or they cannot be recovered. 
If A should wrongfully throw down B’s fence, that would 
be a complete and perfect cause of action; but if thereby 
cattle entered B’s field and destroyed his crop, B would be 
required to allege that fact in order to entitle him to re- 
cover for the destruction of his crop. Yet no lawyer 
would pretend to say that such allegation of special dam- 
age would be the statement of a new or different cause of 
action. The ten per cent. fixed by the statute 1s expressly 
made one item of damages; other damages are allowed to 
be proven. In no case is a party permitted to split up his 
cause of action; he could not sue at one time for one item 
ot damages, and again fcr another, and so on indefinitely. 
If the theory upon which this demurrer was sustained be 
correct, then a party can bring as many suits upon the 
same original cause of action as there may be items of 
special damage arising therefrom; for 1f they must be in- 
corporated in different counts, they must, each independ- 
ent of the other, constitute a complete and pertect cause 
of action, and a judgment in one action for one item of 
damages would be no bar to other suits upon the same 
original cause of action for other damages flowing there- 


from. Such a theory 1s untenable. 


A. W. Mullins for defendant in error. 


The three alleged causes of action are separately stated 
in the petition, but there is no separate prayer or demand 
for the relief sought. The demurrer was, therefore, in 
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that regard, well taken. 2 ‘Wag. Stat., 1018, § 8; Clark v. 
H. § St. Jo. R. R. Co., 36 Mo. 202; Robinson v. Rice, 20 
Mo. 229; Doan v. Holly, 25 Mo. 857; McCoy v. Yager, 34 
Mo. 134; Linville v. Harrison, 30 Mo. 228. Waiving the 
question whether payment should have been made to the 
trustee, we claim that the petition is not good as against 
Helm, because there is no averment that he knew of the 
payment. 





Henry, J.—The petition in this case alleges that plain- 
tiffs were indebted to John B. Helm by notes amounting, 
in the aggregate, to $7,000; and, on the 21st day of March, 
1867, in order to secure their payment, they executed and 
delivered to defendant, Robards, as trustee, a deed of 
trust conveying for that purpose a large number of town 
lots in Brookfield, Linn county, Mo., (describing them par- 
ticularly :) that after said notes became due, they paid the 
principal and interest to said Robards, and on the 1st day 
of May, 1872, they duly tendered to said Robards and 
Helm the cost of acknowledging satisfaction of said deed 
upon the record, or making and executing a sufficient deed 
of release of said deed of trust, and demanded of them 
the execution of a release of said deed of trust; that said 
Robards and Helm, and each of them refused to do so for 
more than thirty days after such tender and demand, and 
that since said Helm has departed this life, and that Ro- 
bards and Johnson are the executors of his last will, &c. ; 
that neither defendant nor the said Helm delivered to de- 
fendant a deed of release of said deed of trust, or released 
it upon the record, until the 15th day of July, 1874; and 
that, during all that time it appeared as an incumbrance 
upon plaintiffs’ land, which they allege they held for sale, 
and prevented them from making sale to persons, who 
would otherwise have purchased portions of said lands at 
remunerative prices, but that, before said deed of trust 
was released, the lands greatly depreciated in value, and 
they were damaged to the amount of one thousand dol 
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lars. They further state that, by reason of the failure to 
enter satisfaction of said deed of trust, plaintiffs were un- 
able to sell or raise money on said land to meet their pecu- 
niary liabilities, and that, as a consequence, they were 
sued, and judgment obtained against them, and these lands 
sold on execution issued on said judgment; and, by reason 
of said apparent incumbrance, they were sold at a sacri- 
fice, to their damage $500. They further state that by 
virtue of the statute defendants are liable to them, in addi- 
tion to the foregoing sums, in the sum of ten per cent. on 
the amount of said indebtedness secured by said deed of 
trust, amounting to $700, and ask judgment for the twen- 
ty-two hundred dollars. 

To the petition defendants demurred, alleging, Ist, 
that the petition did not state facts sufficient to constitute 
a cause of action; 2nd, that several causes of action were 
improperly united; 3rd, that there were three causes of 
action set up in said petition, in each of which damages 
were claimed, while there was but one prayer for relief. 

The first two sub-divisions of the petition are actions 
at common law, whether denominated one or three counts, 
the damages claimed in consequence of the refusal to enter 
satisfaction of the deed of trust are recoverable, if at all, 
at common law. The third sub-division proceeds for a 
penalty prescribed by the statute. There are no separate 
counts, but three sub-divisions of one count, and there are 
clearly two causes of action joined in one count. It is no 
answer to this, that the precise facts which constituted the 
common law cause of action, also constitute the cause of 
action under the statute. In the one case the recovery is 
limited to the penalty—in the other, to the actual damages 
sustained, which might be greater or less than the penalty 
given by the statute. 

Again, it is not alleged when the notes became due, 
or when they were puid. It is alleged that, after the 
notes became due, they were paid off to Robards, and that 
in May, 1872, plaintiffs tendered to Robards and Helm 
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the costs of acknowledging satisfaction of the trust deed. 
Was this before, or after, the maturity of the notes; before 
or after the notes were paid off? It might be inferred 
that it was after. (Ifmight be argued that plaintiffs would 
not have been guilty of the folly of tendering the costs, 
and demanding an entry of satisfaction of the deed before 
the payment of the notes, but the facts which constitute 
plaintiffs’ cause of action must be alleged, and the court 
should not be left to infer unpleaded facts} neither is it 
alleged that Helm knew, or was informed, that Robards 
had received the money on the notes. Certainly, in the 
absence of such an averment, it will not be seriously con- 
tended that a cause of action was stated against him. The 
judgment of the court sustaining the demurrer is affirmed. 
All concur. 
AFFIRMED. 





Matrtuews et al., Appellants v. Hunter. 


*Partnership Real Estate. A title bond for real estate was made 
to a firm, who bought it for partnership purposes. After the 
death of one of the partners, the surviving partner, who ad- 
ministered upon the partnership estate, paid for the land out of the 
partnership assets, and the deed was made to him and the heirs of 
the deceased partner. The personal assets of the firm proving in- 
sufficient to pay its debts, the land was sold by order of the probate 
court for this purpose. Ina suit brought to perfect title in the pur- 
chaser, Held, that he was entitled to a decree divesting the heirs of 
the deceased partner of the title acquired by them under the deed, 
and vesting it in him. 


Appeal from Scott Circuit Court, 


Louis Houck for appellants. 





~ @See Willet v. Brown, 65 Mo. 138, 
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IL. Sanford for respondents. 


Norton, J.—This is a proceeding in equity, the object 
of which is to perfect title to certain land in Scott county. 
The petition alleges that, in the year 1861, Augustus 
Youngman and William Winchester were partners and 
doing business under the name and style of Youngman & 
Winchester, and, as such partners, they purchased of one 
Joseph Hunter, for partnership purposes, three and one- 
half acres of land, near the town of Sikeston; that said 
Hunter executed to them his title bond, in which he bound 
hiniself to execute a deed thereto on the payment of three 
hundred dollars; that said Winchester died in 1863, and 
Youngman, as surviving partner, administered on the part- 
nership estate, and paid to said Hunter, out of the said 
estate, the said sum of three hundred dollars, who, there- 
upon, in 1867, executed to the said Augustus Youngman 
and the heirs of said Winchester, a deed to said real estate ; 
that said land should have been conveyed to Augustus 
Youngman, surviving partner of said firm, and that such, 
in fact, was the intent and purpose of said Hunter. It is 
further averred that the personal assets of said firm were 
insufficient to pay the debts, and that, by an order of the 
court of common pleas of said county, having probate ju- 
risdiction, said Yourgman, as such administrator, in De- 
cember, 1867, sold said real estate to one Sarah F. Brown, 
to whom, after an approval of said sale by said court, he 
executed a deed therefor. It is further averred that said 
Sarah Brown afterwards conveyed said land to plaintiff, 
Coleman, who afterwards conveyed a part thereof to his 
co-plaintiff, Matthews; that they have erected extensive 
and valuable improvements thereon ; that Hunter, by mis- 
take, conveyed the land to Youngman and the heirs of 
Winchester; that the heirs of said Winchester now set up 
claim to said land under said deed, and that thereby a 
cloud is cast upon their title, which they ask the court to 
remove and correct the alleged mistake in the deed of 
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Hunter to Youngman and the heirs of Winchester. A 
demurrer was sustained to the petition and judgment ren- 
dered thereon for defendants, and the sole question pre- 
sented by the record is the sufficiency of the petition. 

It is very clear from the facts stated in the petition 
that the real estate in question, having been bought for 
partnership purposes, and paid for with partnership funds, 
was liable to the payment of partnership debts, and until 
they were paid and partnership accounts fully adjusted, 
that the heirs of Winchester could take no interest therein. 
Had the conveyance been made to Youngman & Winches- 
ter, before Winchester’s death, as to the legal title they 
would have held it as tenants in common, but, as to the 
beneficial interest, each would have held it in trust for the 
partnership till the partnership debts were paid and part- 
nership accounts fully settled. (Carlisle’s Adm’r v. Mulhern 
et al., 19 Mo. 57; Duhring v. Duhring, 20 Mo. 184.) If 
the conveyance had been thus made, the heirs of Win- 
chester would have taken no interest in the estate convey- 
ed, if, after his death, the surviving partner had sold and 
conveyed the property in pursuance of law to pay the debts 
of the firm. And the fact that the property was paid for 
after Winchester’s death with partnership funds, and that 
it was conveyed to Youngman and the heirs of Winches- 
ter, did not change the character of it as partnership prop- 
erty, nor relieve it from liability to be subjected to the 
payment of the debts of the firm. We are of opinion, 
from the facts stated, that plaintitis were entitled to a de- 
cree divesting the heirs of Winchester of whatever titie 
was acquired under Hunter’s deed, and vesting the same 
in plaintiffs, and that the court erred in sustaining the de- 
murrer. Judgment reversed and cause remanded, in which 
the other judges concur. 

REVERSED. 
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Herryrorp v. Turner, Appellant. 


1. Vendor and Vendee of Real Estate; LIABILITY TO REMOVE IN- 
CUMBRANCES: CONTRACT EXECUTORY AND EXECUTED. Although by 
the rule well settled both in this country and in England, while a 
contract for the sale of real estate is still executory, by operation of 
law and without any agreement of the parties, the purchaser has a 
right to demand a title clear of defects and incumbrances ; yet if, 
instead of taking a deed direct from his vendor, he accepts one from 
a party who has contracted to convey to his vendor, he thereby 
waives his right to recourse against the latter for money which he is 
compelled to pay in removing incumbrances from the land. 


Case Adjudged. Aftera sale undera deed of trust; but before 
the execution of the deed by the trustee, the defendant, who was 
the purchaser at the sale, agreed to sell the land to the plaintiff. 
At the request of the defendant, and with plaintiff’s consent, the 
trustee executed the deed directly to the plaintiff. Atthe time of 
the sale and the execution of the deed, the land was encumbered 
for taxes, and defendant had knowledge of the fact. Plaintiff was 
compelled to pay off this encumbrance and brought suit to recover 
the amount paid; Held that, having paid for the land and having 
accepted a deed therefor from the trustee, the plaintiff thereby 
waived a deed from the defendant with such covenants of warranty 
as he had a right to demand, and there being no express undertak- 
ing on the part of defendant to pay the taxes, he could not recover. 


Appeal from Howard CireuitCourt—Hoy. G. H. Burcx- 
HARTT, Judge. 


Sam’l C. Major, Jr., and Russell B. Caples for appel- 
lant 


In every contract for the sale of lands there is an im- 
plied warranty, yet such implied warranty exists only as 
long as the contract remains executory; upon the execu- 
tion of the contract by deed, the law throws upon the 
purchaser the ‘responsibility of caring for his own protec- 
tion by suitable express covenants. Burwell v. Jackson, 5 
Selden (N. Y.) 536; Rawle Cov. of Title, pp. 458, 465; Fox 
v. Mackreth, 2 Bro. Ch. 420; Turner v. Harvey, 1 Jac. Ch. 
178; Pothier de ventes, n. 334, 295; Platt v. Gilchrist, 3 Sandf, 
8. C. (N. Y.) 118. 
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Herndon & Herndon for respondent. 


From the facts stated in the petition the law will im- 
ply a promise and an obligation on the part of defendant 
to convey the land to plaintiff relieved from encumbrances, 
to do what was and must have been the intention of the 
parties should be done. Lewis v. Atlas Mut. Life Ins. Co., 
61 Mo. 538. 


Hoven, J.—It was alleged in the petition in this case, 
that, at a trustee’s sale made on the 5th day of December, 
1872, by Thomas E. Burch, as trustee, the defendant, Tur- 
ner, purchased certain real estate for the sum of $8,746.27 ; 
that, afterwards, on the 14th day of December, 1872, said 
Turner sold said real estate to plaintiff for $7,000 in cash, 
and certain real estate in Glasgow, Mo., estimated to be 
worth $2,000, which was conveyed to the defendant: that, 
at the time of the sale of said land by the defendant to 
the plaintiff, no deed had been executed by the trustee, 
Burch, to the defendant, and, at the special instanze and 
request of the defendant, the plaintiff consenting thereto, 
said trustee made a conveyance directly to the plaintiff ; that 
at the time of the purchase by the defendant, at the 
trustee’s sale, and when he sold to the plaintiff, the 
land so conveyed by the trustee was incumbered for taxes 
to the amount of $456.81, which the defendant knew ; that 
the defendant was legally bound to pay off and discharge 
said incumbrances, which were upon the land at the date of 
his sale thereof to the plaintiff, but that he failed and re- 
fused to do so, and thereupon the plaintiff paid the same, 
and instituted the present action to recover from the de- 
fendant the amount so paid. The plaintiff had judgment 
in the court below, and the defendant has appealed. The 
averments of the petition sufficiently set forth the plain- 
tiff’s case, as developed at the trial, and omitting all refer- 
ence to the questions raised by the motion for a new trial, 
we will proceed to determine the sufficiency of the peti- 
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tion, the defendant having moved to arrest the judgment 
for the reason that it did not state facts sufficient to consti- 
tute a cause of action. 

Is the defendant legally liable to the plaintiff, on the 
facts stated, for the amount of the taxes paid by him? It 
seems to be generally maintained by the authorities that 
upon an agreement for the sale of lands, in the absence of 
special stipulations to the contrary, the vendor is to be 
considered as contracting for a general warranty. Rucker 
v. Lowther, 6 Leigh 259; Steele v. Mitchell, Kentucky Deci- 
sions 47; Hedges v. Kerr,4 B. Monroe 528; Andrews v. Wor, 
17 B. Mon. 520; Dwight v. Cutler, 3 Mich. 579. Mr. Rawle, 
in his work on covenants, remarks that it is well settled, 
both in this country andin England, that, while a contract 
for the sale of real estate is still executory by operation cf 
law, and, without any agreement of the parties to that 
effect, the purchaser has a right to demand a title clear of 
defects and incumbrances. Rawle on Cov. 562; vide also 
Souter v. Drake, 5 Barn. & Adolph. 999; Doe v. Stanion, 1 
Mees. & Welsb. 701; Burwell v. Jackson, 5 Selden 536; 
Shreck v. Pierce, 8 Clarke (Lowa) 860. Hence it is that a 
court of equity will not decree the specitic performance of 
a contract when the title is bad or even doubtful. If an 
incumbrance exists which it was not agreed should enter 
into and form part of the consideration of the sale, the 
vendor must discharge it before he can call for a comple- 
tion of the sale. Rawle on Cov. 563. 

In the case before us, the contract of sale has been 
executed. Had the defendant, after receiving the consid- 
eration for the land, himself executed to the plaintiff a 
conveyance containing nocovenants protecting him against 
the incumbrances in question, surely the present action 
could not be maintained. Having paid the purchase 
money and accepted a deed from the trustee, thereby waiv- 
ing a deed from defendant with such covenants as he had 
a right to demand, the plaintiff cannot recover in the 
present action, in the absence of an express undertaking 
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on the part of the defendant to pay the taxes. No such 
undertaking was alleged, nor could it have been proven 
under the present petition. The motion in arrest should 
therefore have been sustained. The judgment will be re- 
versed and the cause remanded for further proceedings in 
accordance with this opinion. All concur. 


REVERSED. 





Tue State ex rel. Spurtock v. Iornapay, State Auditor. 


The State’s Liability for Criminal Costs. Under ? 4, p. 3), 
Wag. Stat., the State is liable for costs, upon the acquittal of a de- 
fendant, only in a capital case, or in one in which imprisonment in 
the penitentiary is the sole punishment. It is not liable upon the 
failure of a prosecution for assault with intent to kill for costs in- 
curred at the instance of the State, prior to the date of a contin- 
ance granted to the defendant at his cost, although an execution 
issued against him has been returned nulla bona. 


Mandamus. 


C. T. Garner § Son for relator. 


1. The State is liable for costs made in her own be- 
half, in cases in which she is a party, and where the 
defendant is wholly insolvent. The same rules apply in 
criminal, as in civil cases. 2 Wag. Stat., p. 1104, §§ 16, 
17, 18. 


Thomas Holladay pro se. 


1. The State is not liable for costs in a case where 
there has been a continuance at the cost of the defendant, 
and judgment has been rendered against him therefor. 2 
Wag. Stat., p. 1104, § 18; p. 1039, § 6; p. 1839, § 47; 
State v. Brigham, 63 Mo. 258. 





800 SUPREME COURT OF MISSOURI, 


The State ex rel. Spurlock v. Holladay. 








SuEerwoop, C. J.—One James Baily was indicted in 
Ray circuit court for an assault with intent to kill. Pend- 
ing the prosecution, he took a continuance at his cost, and 
judgment therefor was rendered against him. Ultimately, 
a nolle prosequi was entered, execution on the judgment for 
costs was issued and returned nulla bona. Thereafter the clerk 
made out a fee bill for costs, wherein the sum of $28.40 was 
charged against the State for costs, which, at its instance, 
had accrued at the time of the continuance. The cost-bill 
was approved by the judge and prosecuting attorney, but 
upon presentation to the State Auditor, he refused to audit 
the amount of costs which had thus accrued at the in- 
stance of the State, on the ground that the State was not 
liable therefor ; and this is the only question presented. 

Our statute provides that, “in all capital cases, and 
those in which imprisonment in the penitentiary is the 
sole punishment for the offense, if the defendant is acquit- 
ted, the costs shall be paid by the State; and in all other 
trials on indictments, if the defendant is acquitted, the 
costs shall be paid by the county in which the indictment 
was found, unless in those in which the prosecutor is 
adjudged to pay them,” (1 Wag. Stat., p. 349, § 4). And 
no change has occurred in this section, (Meyer’s Supple- 
ment, p. 101, § 4). The defendant, had he been convicted, 
might have been punished either by imprisonment in the 
penitentiary, or by imprisonment in the county jail, or by 
both fine and imprisonment in the jail, or by fine alone. 
(1 Wag. Stat., pp. 449, 450, § 82.) As imprisonment in 
the penitentiary was not the “sole punishment” for the 
offense with which Baily was charged, it follows that the 
State was not liable for the costs; that the Auditor was 
right in refusing to audit the cost-bill, and we.deny the 
peremptory wrif. All concur, 

Writ Dentep, 
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Dorton et al. Appellants v. Hearn 


Public Schools: vse or scHoo. BUILDING AS A CHURCH. The board 
of directors of a school district cannot authorize the school building 
put up and furnished under the school law, (2 Wag. Stat., p. 1262,) 
to be used for the purpose of teaching a Sunday school. 


Appeal from Ray Circuit Court—Hon. Gores W. Dunn, ° 
Judge. 


C. T. Garner § Son and Farris § Bannister for appel- 
lants. 


A corporation can only exercise such powers as 
are specially given to it by law, or such as are necessary to 
carry into effect some specified powers. St. Louis v. Rus- 
sell, 9 Mo. 507; Blair v. Perpetual Ins. Co., 10 Mo. 559; 
Ruggles v. Collier, 48 Mo. 353; Matthews v. Skinker, 62 Mo. 
829; Bank of Louisville v. Young, 37 Mo. 898; Hannibal § 
St. Joc. R. R. Co. v. Marion Co., 36 Mo. 294; Dillon on 
Mun. Corp., p. 82; Wilson v. School District, 832 N. H. 118; 
Foster v. Lane 10 Foster (N. H.) 805; Giles v. School Dis- 
trict, 11 Foster 804; Harris v. School District, 8 Foster 58. 


Naprton, J.—The directors of the school district of the 
town of Orrick, at a regular meeting of the board, adopted a 
resolution authorizing the school building put up and fur- 
nished under the school law, by a levy of taxes on the 
people of the district, to be used by defendant for teaching 
a Sunday school. Objections were made by a minority of 
the board, and an application was made to one of the 
judges of the county court for an injunction, which was 
granted, prohibiting defendant, who was superintendent 
of the Sunday school, from occupying the school house. 
The circuit court, on a hearing of the matter, dissolved the 
injunction and adjudged nominal damages tothe defend- 
ant, and the only question presented by the plaintiffs, who 
appealed from this decision, is whether the directors had 
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authority, under the law, to grant the permission given to 
the superintendent of the Sunday school. 

It is doubtless not unusual for these common school 
buildings to be used for such purposes as this one in Orrick 
was applied to, and probably by common consent they are 
used for religious services on Sunday. The question is, 
however, as to the power of the school directors to appro- 
priate the school building to a use having no connection 
with the educational purposes for which it was constructed 
at the expense of the inhabitants of the school district. 
A corporation, it was observed in Blair v. Perpetual In- 
surance Company, (10 Mo. 566,) is not only restricted from 
making contracts forbidden by its charter, but can only 
make those which are necessary to effectuate the purposes 
of its creation. It is not pretended that any direct au- 
thority is given in the school law justifying or authorizing 
the action of the board in this case, nor has it any con- 
nection with the object for which the house was built. 
That the purpose to which the directors authorized its use 
was a praiseworthy one is true, and it may create surprise 
that objections were made—but if the precedent be estab- 
lished, it may lead to great abuses and disagreeable alter- 
cations between different religious denominations, which 
it is the purpose of our common school system to avoid. 
We think the injunction should have been made perpetual. 
The judgment is therefore reversed and the cause remand- 


ed. The other judges concur. 
REVERSED. 





APRIL TERM, 1878. 





Seymour v. Seymour. 





Seymour v. Seymour, Appellant. 


1. Probate Court; FINAL SETTLEMENT: APPEAL: EXHIBITION AND 
ALLOWANCE OF DEMANDS: REMEDY AGAINST DELINQUENT ADMINIS- 
TRATOR. A proceeding was brought in the probate court by an ad- 
ministrator de bonis non, charging that the former administrator had 
failed to account in his annual settlements for some of the assets of 
the estate, and praying for an amended settlement and an order of 
payment. The personal representative of the former administrator 
answered, denying the matters charged, and alleging that the estate 
of plaintiff’s intestate was indebted to his intestate. Upon a trial 
the probate court so found, and gave judgment for the defendant 
accordingly. An appeal having been taken to the circuit court, this 
judgment was reversed, and plaintiff obtained judgment against the ~ 
defendant for a balance found to be due. On appeal to this court, 
Held, 1st, That the judgment of the prebate court was not based 
upon an annual settlement, but was such a final determination of 
the matters in controversy between the two estates as authorized 
an appeal; 2nd, That the proceedings should be treated as an exhi- 
bition of demands for allowance against the respective estates of 
which plaintiff and defendant were administrators, and the court 
was authorized to enter a money judgment against the defendant as 
administrator, for the balance found due, and was not confined to 
making an order of delivery against him, or rendering a judgment 
against the sureties on the bond of the deceased administrator, as 
provided by 2 47, 68, 69, Wag. Stat., pp. 77, 81, 82. 

2. An Instruction which either ignores a material fact in the case, 
or is inconsistent with itself, is properly refused. 


Appeal from Boone Circuit Court.—llon. G. H. Burckuartt, 
Judge. 


The instructions refused by the court were as follows: 

8rd. The court, sitting as a jury, is instructed that if 
it finds from the evidence that the personal property of J. 
W. Graves, deceased, was inventoried and appraised, said 
appraisement was prima facie evidence of the value of said 
property, and if the court finds from the evidence that 
said Jno. T. Graves charged himself with an amount suf- 
ficient to cover the total appraised value of the personal 
property, including the $700 which was realized from the 
sale of the new mill over its appraised value, and also with 



































804 SUPREME COURT OF MISSOURI, 


Seymour v. Seymour. 








the item of one thousand dollars for lumber sold by J. W. 
Graves, deceased, in St. Louis in his life time, and which 
was not inventoried and appraised, the verdict and finding 
must be for the defendant. 

5th. The court, sitting as a jury, is instructed that if 
it finds from the evidence that all the personal property 
belonging to the estate of J. W. Graves, deceased, which 
was not sold at public sale, was afterwards sold under an 
order of the probate court, at private sale, and that said 
administrator reported said sale to said court, and the 
same was approved by said court, then said order of ap- 
proval is prima facie evidence that said report was correct, 
and the court cannot go behind said order to inquire into 
the correctness of the same, and the verdict and finding 
must be for the defendant. 


W. Gordon and Ewing § Pope for appellant. 
O. Guitar for respondent. 


Norton, J.—This is a proceeding instituted in the coun- 
ty court of Boone county in which it is alleged that in 
1865 John T. Graves was appointed administrator of the 
estate Joseph W. Graves, deceased, and continued ag such 
without completing the administration till his death, which 
occurred in 1874; that on the 7th of August, of that year, 
defendant was appointed administrator of said John T. 
Graves, and plaintiffs were appointed administrators de 
bonis non of the estate of said Joseph W. Graves. It is 
further alleged that the said John T. Graves, as adminis- 
trator of Joseph W. Graves, had collected a large amount 
of money as the proceeds of the sale of personal property, 
which he had failed to account for, and the court is asked 
to require defendant, as administrator of John T. Graves, 
to make an amended settlement and charge therein the 
sums of money so received and not accounted for, and to 
pay the balance, if any, over to the plaintiffs. Defendant, 
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in his answer, denies that J. T. Graves, as administrator, 
failed to account for the sums of money alleged to have 
been received by him, and alleges that he did account 
therefor, and that the estate of J. W. Graves was indebted 
to the estate of J. T. Graves in the sum of $1,187.39, 
which he asks to be allowed as a demand against the es- 
tate of plaintiffs’ intestate. Upon a trial in the county 
court judgment was rendered for defendai:t for the sum of 
$851.89, from which an appeal was taken to the circuit 
court, where on a trial de novo, judgment was rendered for 
plaintiff for $1, from which defendant has appealed to this 
court. 

It is claimed, on the part of defendant, that the judg- 
ment rendered by the county court was based upon an 
annual settlement and could not therefore, be appealed 
from. This claim, we think, is not supported by the facts. 
In proceedings before county courts in matters pertaining 
to the administration of estates, where no formal pleadings 
are required, substance and not form is to be looked to, 
and although in the petition filed by plaintiff, the settle- 
ment which defendant was called upon to make, was styled 
an amended settlement, it was really a final one, as con- 
templated in § 47, 1 Wag. Stat., 77, and the judgment of 
the county court allowing the sum of $851.89, against the 
estate of plaintiffs’ intestate, was such a final determina- 
tion of the matter in controversy as authorized an appeal. 

It is also urged that even though the circuit court had 
jurisdiction to try the cause on appeal, it had none to ren- 
der judgment against defendant, and in support of this 
view we have been cited to Secs. 68 and 69, Wag. Stat., 81, 
82. While these sections would not authorize the rendi- 
tion of such judgment as was rendered in the case, it does 
not follow that the court had no jurisdiction to render it 
on other provisions of the law. When an administrator 
dies without accounting for money or assets which came 
into his hands in the course of his administration, an ad- 


ministrator de bonis non, who succeeds him, may either sue 
20 
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on the bond of such deceased administrator, and recover 
judgment against his administrator and securities, or he 
may resort to the summary remedies, provided in Sec. 47, 
1 Wag. Stat., 77, and Secs. 68’and 69, or he may exhibit 
the claim as a demand against the estate of the decedent, 
without resorting either to an action on the bond or the 
summary remedies thus provided. State ex rel. v. Hunter, 
15 Mo. 490; Gamble v. Hamilton, 7 Mo. 469; State to use, 
fc. v. Fulton, 35 Mo. 323. We are inclined to regard the 
proceding in the county court as an exhibition of demands 
for allowance against the respective estates of which plain- 
tiffs and defendant were administrators. It seems to have 
been so treated, both in the county and circuit eourts, plain- 
tiffs claiming that defendant’s intestate was largely indebt- 
ed for money received by him and not accounted for, 
while defendant denied this claim, and set up that such 
money had been accounted for, and on full settlement, the 
intestate of plaintiffs was indebted to the defendant’s in- 
testate, in the sum of $1,185. 

In support of plaintiffs’ claim, evidence was intro- 
duced, showing that John T. Graves as administrator of 
Jos. W. Graves, had collected, as the proceeds of the sale 
of various articles of personal property, the sum of .$3,- 
139.95. This was admitted as the record shows, by de- 
fendant. Evidence was also introduced, tending to show 
that he had collected of one Merry the further sum of 
$170, which added to the admitted amount, aggregates 
$3,309.95. Defendant, to overcome the case thus made, 
introduced the inventory, appraisement and sale-bill of the 
property of J. W. Graves, deceased, and four annual settle- 
ments of Jno. T. Graves. The settlements thus offered, 
while they are prima facie evidence of their correctness, 
are not conclusive on the parties interested, and in the 
final adjustment of accounts are subject to review and cor- 
rection. They are regarded as mere exhibits of the con- 
dition of the estate on which orders for distribution, or for 
the payment of debts, according to the circumstances of 
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the case, might be made. Buker et al. v. Runkle et al., 41 
Mo.: 392; Picot v. Biddle, Admr., 35 Mo. 29. Although 
the last of these settlements made is 1874, shows a balance 
in favor of J. T. Graves, administrator of J. W. Graves,: 
deceased, of $1,185, this allowance is clearly erroneous, 
as shown by the settlement itself, and those which precede 
it, and the admission and proof that said J. T. Graves had 
collected the sum of $3,309.95. The said J. T. Graves 
charged himself in the first settlement, May, 1866, with 
the sum of $2,704, amount of property sold at private 
sale. This charge, it is claimed, includes the amount sued 
for by plaintiffs, Giving it its widest latitude, and it lacks 
$605.95 of covering the sum of $3,309.95 admitted and 
proved to have been received by him as above set forth, 
and charging him with this difference in that settlement, 
and the balance due the estate of J. W. Graves, would 
have been $2,349.32, instead of $1,743.87. Carrying this 
balance into the second settlement, and charging thereon 
$141.94 as interest, and also the sum of $1,100, instead of 
$1,000, as the proceeds of the sale of land which the fourth 
settlement admits should have been done, the balance due 
the estate would have been $1,804.94 instead of 957.34. 
Carrying this balance of $1,804.94 into the third settlement 
made in July, 1868, and charging $108.24 as interest, and 
correcting an admitted mistake of $100 in the credits 
given in the settlement, and the balance due the estate 
would be $1,104.87, instead of $49, as found by the settle- 
ment. Carrying this balance into the fourth settlement, 
made in April, 1874, and charging interest $360.50 the ag- 
gregate charge would be, $1,465.37. To offset this charge 
the defendant’s intestate should be credited with taxes 
paid and interest thereon as shown in the first settlement, 
amounting to $337.62, and also with the amount of un- 
collectable notes and accounts charged in fourth settle- 
ment, with interest thereon from June, 1866, to April, 
1874, when the last settlement was made, amounting in 
the aggregate, with commissions added, to $912.14, making 
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the total credits $1,249.76, which, deducted from the debt, 
$1,448.97, would leave the estate of defendant’s intestate 
indebted to plaintiffs’ intestate in the sum of $215.51. 
We have made the above review because it is insisted that 
there was no evidence which entitled plaintiffs to a recov- 
ery, and the refusal of the court to give an instruction to 
this effect is alleged error. 

We think the conclusion reached by the trial court was 
fully justified by the evidence, and that the law applicable 
to the case was embraced in the instructions given by the 
court, and that the third and fifth instructions were prop- 
erly refused, the fifth because it was inconsistent with 
itself, and the third because it required the court to ignore 
the fact that other property than that mentioned in the 
instruction was neither inventoried nor appraised. Judg- 
ment affirmed, in which the other judges concur. 


AFFIRMED. 











CaszBott v. Donatpson et al., Appellants. 


1. Homestead Law: pPrRincrPLes or construction. The homestead 
isa statutory right—a strictly legal right—and while the act should 
be liberally construed to effectuate its benign purpose, yet equitable 
principles, other than those recognized by the act, cannot be in- 
voked by one claiming a homestead right. 

Deed of Trust on Homestead: surRPLUS PROCEEDS OF SALE: 
SETTING APARTHOMESTEAD. Judgment having been obtained against 
aman who was the head of a family, execution issued and was 
levied on the land on which he resided with his family, and it was 
sold under the execution without any attempt on his part to have 
a homestead set apart to him. Shortly before this the same land 
had been sold under a deed of trust, which he had given to secure 
the payment of a debt, for more than the amount of the debt. The 
judgment creditor having garnished the surplus in the hands of the 
purchaser to satisfy an unpaid balance of his execution, and the 
debtor naving set up a claim to the same money as the proceeds of 
his homestead; Held, that the creditor was entitled to the money, 
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Ist, Because the debtor had failed to claim his homestead at the 
proper time; 2nd, Because the law does not confer a homestead 
right in anything but land—not in the proceeds of the sale of land. 


Land Titles: conFLicTING PURCHASES: GARNISHMENT OF PROCEEDS, 
The land of a debtor was sold successively by two of his creditors— 
by one under execution, by the other under deed of trust. Each 
creditor purchased at his own sale—the judgment creditor for less 
than the amount of his debt, and the other for more than the amount 
of his debt. The judgment creditor having garnished the surplus 
of the purchase money in the hands of the other; Held, that it 
was the property of the common debtor, and the judgment creditor 
was entitled to have it applied in payment of the balance due him, 
no matter which sale carried the title to the land. 


Appeal from Ray Circuit Court—Hon. Georazk W. Dunn, 
Judge. 


C. T. Garner & Son for respondent, argued that a party 
may lose his right of homestead by making no claim to it, 
or by acts which amount to a waiver or estoppel of his 
claim; also that there is no homestead in personalty. 


Donaldson § Farris for appellants. 


Henry, J.—George Casebolt obtained a judgment 
against John B. Paul, in the circuit court of Clinton coun- 
ty, and had an execution issued thereon directed to the 
sheriff of Ray county, which was levied upon the w. 4 of 
the n e qr. of Sec. No. 2, township No. 53 of range 26, in 
said county, the property of said Paul, upon which, with 
his family, he resided. The land was sold under the exe- 
cution, and was purchased by Casebolt in February, 1876. 
Paul executed a deed conveying the said land to Thomas 
J. Dodd, as trustee, to secure the payment of a note for 

200, held against him by Donaldson and Farris. Whether 
the judgment in favor of Casebolt, or the deed of trust, 
was prior in date does not appear, nor is it material. On 
the 28th day of January, 1876, Dodd sold the land in pur. 
suance of the terms of the deed of trust, and Donaldson 
and Farris purchased it at the price of $550, and after sat- 
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isfying their debt and the expenses, they owed of said 
purchase money $299.75. Cascbolt had a garnishment 
served on Donaldson and Farris, in order to subject the 
amount due from them to the payment of the balance of 
his judgment. They answered interrogatories, setting 
forth the foregoing facts, and alleging that Paul claimed 
the money under the homestead law, and denying Case- 
bolt’s right to the money, unless he relinquished his claim 
to the land under the execution sale. Paul filed an inter- 
plea, claiming the money under the homestead law. The 
questions presented are, whether the homestead law ex- 
empted the money from Casebolt’s execution, and if not, 
whether Casebolt, having purchased the same land and 
claiming it, as above stated, was entitled to it as against 
Donalson and Farris. 

When the execution in favor of Casebolt was levied 
upon the land in question, Paul did not designate, under 
Sec. 2 of the homestead act, the part thereof to which the 
exemption should apply, nor did the sheriff, as provided 
in that section, appoint three disinterested appraisers to 
fix the location and boundaries of such homestead. No 
attention whatever was paid, either by the sheriff or the 
defendant in the execution, to the provisions of the home- 
stead law. 

The homestead is a statutory right—a strictly legal 
right—and while the act should be liberally construed to 
effectuate its benign purpose, yet equitable principles, 
other than those recognized by the act, cannot be invoked 
by one claiming a homestead right. The statute confers 
the right and states the circumstances under which it shall 
exist ; and if a very liberal construction of its terms will 
not embrace the claimant’s demand, it cannot be admitted. 
The first section provides that: “The homestead of every 
housekeeper, or head of family, consisting of a dwelling 
house, appurtenances and the land used in connection 
therewith, not exceeding the amount and value herein 
limited, which is, or shall be used by such honsekceper, or 
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head of a family, as such homestead, shall, together with 
the rents, issues and products thereof, be exempt,” &c. It 
is the dwelling house and land and rents, issues and pro- 
ducts which are exempt—nothing else. If one who has 
acquired a homestead in 160 acres of land, sell off ten 
acres or exchange it for cattle, it certainly could not be 
maintained that such cattle would be exempt from execu- 
tion under the homestead act. Or if he sell the whole 
homestead and invest the proceeds in a stock of dry goods, 
or any other personal property, to trade on, could he claim 
a homestead exemption in such personal property ? While 
the object was to secure not only to the head of a family, 
but to all the members of the family, a home to live in, yet 
if the head of a family see proper to do so, the law does 
not prevent him from converting the homestead into capi- 
tal to trade with, or other property which he may prefer 
to hold. If he sell his homestead and invest the proceeds 
in wild lands for speculation, there is no provision of the 
statute which would exempt them from liability for any 
debts he may owe, no matter when contracted. 

There is nothing in the act protecting the proceeds of 
the sale of a homestead against creditors’ demands, except 
as provided in sections 9,10 and 11; and the provisions, 
“for setting out the homestead by metes and bounds ”— 
by the sheriff when he levies an execution—by the probate 
court when the head of a family dies—and, whenever in 
any proceeding at law or in equity, it becomes necessary to 
sever or set out any homestead from other real estate, for- 
bid the idea of a homestead exemption in anything but 
real estate. The 10th section provides for the sale of a 
homestead right, whenever the dwelling house and land in 
connection therewith exceed the value mentioned in the 
first section, and a severance of the homestead would 
greatly depreciate the value of the residue of the premises, 
or be of great inconvenience to the parties interested, 
either in the homestead or such residue. The court, on 
petition, is required to make such orders as may be equit- 
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able and needful, and if such homestead be sold, the court 
may control the investment of the proceeds in a new home- 
stead, or their payment out of court, as in cases of the 
funds of married women. In this case no homestead was 
ever set out to the interpleader. He voluntarily conveyed 
the property in which he had a homestead right, to secure 
the debts he owed the garnishees. Under that deed the 
property was sold. He could not if he would, have pre- 
vented that sale. This land was converted into money, 
and that money cannot be treated as land. much less as a 
homestead. Courts of equity sometimes treat money as 
land and land as money, but such principles cannot be in- 
voked by one who claims under our homestead law. If 
he has a right the statute alone gives it. If its terms, 
liberally interpreted, do not give him a right, he has none. 

In regard to the second point made by them, the gar- 
nishees had no right to the money as against Casebolt, 
notwithstanding Casebolt bought the same land under his 
execution, and claimed title to it; wherever the title may 
have been, the $299.75 belonged to Paul. Paul could have 
sued the garnishees and recovered the money, although 
Casebolt may have acquired a perfect title by his purchase 
at the execution sale; and Casebolt has the same right 
that any other judgment creditor would have had, on gar- 
nishment proceedings, to recover the money from the 
garnishees. The judgment of the circuit court in favor 
of plaintiff, against the garnishees and interpleader, was 
for the right party; and, all agreeing, it is affirmed. 


AFFIRMED. 
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Davis v. Brown et al., Plaintiffs in Error. 


Practice: suIT ON SPECIAL CONTRACT: ENSTRUCTION FOR RECOVERY ON 
QUANTUM MERUIT ERRONEOUS; WAIVER OF THE ERROR. In a suit 
brought upon a special contract, alleged to have been faithfully kept 
by the plaintiff, an instruction at his instance was given, allowing 
him to recover on a quantum meruit. But, the court, also, at defend. 
ants’ instance gave a series of instructions, based on the same theory 
as that contained in the instruction given for plaintiff. Held that, 
although such instruction was technically erroneous, the error was 
waived by its adoption at the trial by defendant. 


Error to Audrain Circuit Court.—Hoy. G. Porter, Judge. 


Action on a special contract to recover for the pastur- 
age of cattle. 


McFarlane § Trimble for plaintiffs in error. 


In a suit upon a special contract, where there is no 
quantum meruit count in the petition, the plaintiff must 
show a strict compliance with the terms of his contract 
before he is entitled to recover, or some legal excuse for 
his failure. Yeats v. Ballentine, 56 Mo. 530; Eyerman v. 
Mt. Sinai Cemetery Asso., 61 Mo. 489. Even if a recovery 
could have been had on a quantum meruit, the jury should 
have been instructed to find for the plaintiff, for the time 
the cattle were allowed to remain on the pasture at the 
rate of the contract price, less any damages the defendants 
had sustained by reason of plaintiff’s failure to make the 
new pond, or otherwise keep his contract. 


Kennon § McIntyre for defendant ip error. 


Instruction No. 4, when taken in connection with the 
instructions given at the request of the defendants could 
not have misled the jury, and hence furnishes no ground 
for reversal. Haskings v. St. L. K. C.§ N. R. R. Co., 58 
Mo. 302; Meyers v. Chicago, R. I. § P. R. R. Co., 59 Mo 
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228; Karle v. K. C., St Joe. § C. B. R. R. Co., 55 Mo. 476; 
Hook v. Craighead, 35 Mo. 380. This court will not reverse 
a case even if the instructions seem to be outside the 
pleadings, where the complaining party has suffered no 
prejudice thereby. Rowell v. St. Louis, 50 Mo. 92. 








Napton, J.—The only error alleged in this case is the 
4th instruction given by the court at the instance of the 
plaintiff. That instruction was as follows: “If the jury 
believe from the evidence that there was water sufficient 
in the old pond for defendants’ cattle as long as said cattle 
remained in said pasture, although the new pond was not 
built, then they must find for the plaintiff for the time 
said cattle were allowed to remain in said pasture by de- 
fendants.” 

The action was a special contract, containing stipula- 
tions that the plaintiff would dig an additional pond, or 
throw up a dam over a creek which ran through the pas- 
ture, so as to furnish sufficient water for defendants’ cattle 
during the grazing season. This instruction seems to al- 
low the plaintiff to recover on a quantum meruit, although 
the suit was on a special contract, which was alleged to 
have been faithfully kept by plaintiff. It is well settled in 
this State, that where a party fails to conform to the obli- 
gations imposed on him in an agreement, he cannot recover 
on the special contract, but, if his servicés or materials are 
of value to the other party and accepted by such party, he 
is entitled, in a suiton a quantum meruit, to recover the ac- 
tual value of the work or services or materials, not exceed- 
ing the contract price, deducting such damages as have 
resulted from a breach of the agreement. The most recent 
cases on this subject are Hyerman v. Mt. Sinai Cemetery 
Association, 61 Mo. 490; Yeats v. Ballentine. 56 Mo. 580. 
This instruction was consequently erroneous. But the de- 
fendants proceeded to ask a series of instructions, based 
upov the same theory adopted by the court in the 4th in- 
struction for plaintiff, and the court gave them all. The 
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substance of these instructions is that, if the plaintiff failed 
to make the new pond or dam up the creek, and by reason 
of such failure the defendants sustained damages in losing 
part of the grazing season for want of water, and the jury 
should think such damages exceeded the amount duc on 
the contract, they would find for the defendant such dam- 
ages, not exceeding $300, (the amount claimed in the an- 
swer;) and, if they should believe the damages amounted 
only to $175, they would simply find for defendant; and, 
if they should believe it less than that, they would deduct 
the damages from the $175 due. The verdict of the jury 
was for the plaintiff for $123, that is for the balance due 
on the contract, minus $52 which apparently the jury 
thought was the value of the injury received by defend- 
ants. Considering all the instructions together, we do not 
see how the jury could have been misled, and the verdict 
seems to show that they were not. It hardly lies in the 
mouth of the defendants to object here to a technical 
blunder, growing out of the form of the action, which 
they waived on the trial by adopting the error. The judg- 


ment is aflirmed. 
AFFIRMED. 





MaynarD v. Bonn, Appellant. 


Receiver: wHEN HIS TITLE accrues. The title of a receiver to the 
property which is the subject of the receivership, attaches from the 
date of the order of court appointing him; it is not deferred until 
he gives bond in compliance with the order. 


Appeal from Pettis Circuit Court—Hon. Witt1am T. Woop, 
Judge. 


On the 9th of December, 1874, Maynard recovered 
judgment against the M. K. & T. Railway Company. On 
the following day execution was issued, and on the 18th 
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day of January, 1875, the First National Bank of Sedalia 
was garnished as debtor to the company. Bond was ap- 
pointed receiver of the property of the company. The 
appointment was made by the circuit court of the United 
States for the District of Kansas on the 31st of December; 
1874, and by the circuit court of the United States for the 
Western District of Missouri, on the 12th of January, 1875. 
Ever since his appointment he has been in possession of 
the road and its property. He, however, did not file his 
bond, and it was not approved until some forty days after 
his appointment. On the 1st day of January, 1875, the 
bank was notified of his appointment. The contest be- 
tween the parties to this suit is as to certain money in the 
hands of the garnishee to the credit of the company. 


John Montgomery, Jr., for appellant. 


1. A receiver's title and right to possession of prop- 
erty which is the subject of the receivership, vests, by 
relation, back to the date of the order of his appointment, 
although the proceedings may not be perfected until a later 
date, and the receiver’s title and right to possession during 
the interval between such original order and the time of 
perfecting his appointment, are superior to those of a 
judgment creditor, who levies upon the property under his 
judgment during such interval. High on Receivers, § 136 ; 
Rutter v. Tallis, 5 Sandf. 610; Edwards on Receivers, p. 
98, et seq; Steele v. Sturges, 5 Ab. Pr. 442; Levy v. Cava- 
naugh, 2 Bosw. (N. Y.) 100; Wilson v. Allen, 6 Barb. 5465 ; 
Crowley v. Wallace, 12 Mo. 147; Alexander v. Merry, 9 Mo. 
524; Weil v. Taylor, 38 Mo. 545. The only way provided 
by statute for reaching the debtors of defendants in execu- 
tion is by garnishment, and until such proceedings are had, 
no lien can attach uponthedebt. Osborn v. Cloud, 23 Iowa 


104. 
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Snoddy § Short and L. L. Bridges for respondent. 


When a receiver’s bond is filed, the appointment docs 
not relate back to the date of the order making the ap- 
pointment. Kerr on Receivers, pp. 157, 158; Wickens v. 
Townsend, 1 R. & M. 361; Defries v. Creed, 34 L. J. Ch. 
607; Farmers Bank v. Beaston, 7 G. & J. (Md.) 421; Noyes 
v. Rich, 52 Me.116. Until the appointment has been per- 
fected and the receiver is actually in possession, a creditor - 
is not debarred from proceeding to execution. Kerr on 
Receivers, p. 169; Rankin v. Harwood, 2 Phillips 22; Elli- 
cot v. U. S. Ins. Co., 7 Gill 307; Howell v. Ripley, 10 Paige 
46; Albany City Bank v. Schermerhorn, 9 Paige 372. A 
receiver is in no case permitted to take charge of the prop- 
erty without tirst having given bond with approved secur- 
ity. Simmons v. Henderson, 1 Freeman Ch. 500; Jones v. 
Dougherty, 10 Ga. 281; Me Dougald v. Dougherty, 11 Ga. 584; 
Williams v. Jenkins, 11 Ga. 597; Johns v. Johns, 23 Ga. 
81; Whitehead v. Wooten, 43 Miss. 523. 


Suerwoop, C. J.—The only question in this case is, 
whether the title or right to the possession of the receiver 
to the money owing by the bank to the original defendant 
took effect by reason of and from the date of the order of 
his appointment, or whether his right in the premises dates 
only from the time he gave bond in compliance with the 
order of his appointment. A receiver is said to be uni- 
formly regarded as an officer of the court, exercising his 
functions but for the common benefit of all parties in 
interest. He is elsewhere spoken of as the “hand of the 
court,” and the property or fund entrusted to his care is 
regarded as in custodia legis, and that his appointment is in 
effect an equitable execution. (High on Receivers, sec- 
tions 1 and 2 and cas. cit.) In Steele v. Sturgis, (5 Ab. Pr. 
R. 442,) it issaid: “The counsel for the sheriff only ob- 
jects that he was prior in right to the receiver, because his 
levy was made before the receiver had executed and filed 
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the bond to be given by him. When the court, in such 
cases, appoints a receiver, it is because the court has first 
adjudged that the property is no longer to be under the con- 
trol of the parties to the suit, but isthenceforth to beand is 
in the custody of the court. The receiver then becomes 
merely an agent through whom the court acts; and whether 
he be forthwith appointed by the court as in this case, or a 
reference be made to a master or referee to appoint one, 
in either case the effect is the same; the title of the receiver 
is of the date at which it is ordered that a receiver shall 
be appointed. Then the title of the partners to control, 
dies, and then the title of the court and of its agent and 
officer immediately succeeds. As in case of natural death, 
the formal title * * * * * of executor 
does not become complete until letters * * * 

testamentary are granted as the evidence of title, but the 
title of the * * * ~~ executor, when he is ap- 
pointed, takes effect from the moment death terminated 
the title of his testator; so, also, it is with the title of the 
receiver. The order of the court either impliedly or ex- 
pressly takes the title from the parties, and vests it in the 
receiver from that moment. It is enough, however, if it 
took it from the parties; after that no execution against 
them could be levied upon it.” And the motion that the 
sheriff deliver over the property to the receiver was grant- 
ed. A similar enunciation was made in Rutter v. Tallis, (5 
Sandf. 610,) and this Mr. High, in his recent work (High 
on receivers, § 136), announces asthe better doctrine. A 
different result has been reached in Marylard, Farmers’ 
Bank v. Beaston, (7 G. & J. 421,) and it is there held that 
the property of a defendant will not be sequestrated until 
actually reduced into the receiver’s possession. This last 
case is the only one I find directly opposed to the New 
York authorities, and also to that of Fairfield v. Weston, 
(2 Sim. and Stu. 98,) and to Edwards on Receivers, (pp. 4 
and 22.) We incline to the opinion that the receiver’s ap- 
pointment should date from the time the order is entered, 
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regarding this view as better sustained by reasor, as it 
certainly is by authority, and we the more readily incline 
to this view because, if upheld, it will greatly tend to pre- 
vent any unseemly confly:t of jurisdiction, and because, 
further, a party claiming an adverse interest may appeal 
to the court appointing the receiver for leave to take the 
necessary steps to protect that interest. High on Receiv- 
ers, § 142; Sto. Eq., § 833. Holding these views, the 
judgment of the court, not being in conformity thereto, 
must be reversed and the cause remanded. All concur. 


REVERSED. 





Jounson, Plaintiff in Error v. Scuoot District, 


Liability of School District for Supplies: PowzR oF DIREO- 
TORS TO CONTRACT: SCHOOL ORDERS: CLERK. No action can be main- 
tained against a school district upon an order drawn on the town- 
ship treasurer by one or more of the directors of the district, for 
the price of maps, globes, &c., purchased by them for the use of the 
district without authority of the board; nor can an action be main 
tained against a district upon an order not signed by the clerk of 
the district. 

School District: RATIFICATION OF DIRECTORS’ conTRACT. The fact 
that articles purchased for the use of the school by one or more of 
the directors without the authority of the board, have been used in 
the school, does not amount to a ratification of the purchase, or 
impose upon the district any obligation to pay for them. 


Error to Washington Circuit Court—Hon. Louis F. Dinnina, 
Judge 


Reynolds § Relfe for plaintiff in error, cited Page v. 
T'p. Bd. Education, 39 Mo. 264; Mice v. McClelland, 58 Mo. 
121; Thonpson v. Abbott, 61 Mo. 176. 


Frank Harris with John L. Thomas & Bro. for defend- 
ant in error cited State v. Treasurer of Liberty Tp.,22 Ohio 
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25 Iowa 447; Jordan v. School District, 38 Me. 164; Clark 
v. School Directors, 78 Ill. 474. 








Henry, J.—L. B. Higginbotham, Minor A. Baker and 
Frank E. McGready, on the 25th of February, 1873, were 
local directors of district No. 1, (the defendant,) and on 
that day one M.S. Miller saw Higginbotham and Baker 
seperately, and they purchased of him maps, globes, &c., 
for the use of the district, and without any consultation 
with each other or with McGready, signed and delivered 
to said Miller, orders on the treasurer of the township for 
the price of said articles. There was neither a meeting of 
the board, nor even a meeting of or a consultation between 
the three directors or the two directors who made the pur- 
chase, nor at any subsequent meeting of the board was the 
contract thus made approved, nor was there any entry 
whatever made upon the records of the district in regard 
to the transaction. Miller assigned and delivered the or- 
ders sued upon to plaintiff, who paid for them a valuable 
consideration. In the circuit court in a suit instituted by 
plaintiff on these orders egainst the district, there was a 
judgment for defendant, and plaintiff has brought the 
cause here on a writ of error. The statute, section 8, page 
1243, Wag., provides: “The local directors shall have 
care and keeping of the school house and other property 
belonging to the sub-district, and make all necessary cone 
tracts for providing, (among other things,) all necessary 
globes, maps, charts and other appliances for the school 
house, &e. They shall keep in a book provided for that 
purpose, @ true and accurate account of all expenses incur- 
red by them for the sub-district, whizh expenses shall be 
paid by the township clerk on the order of the clerk of 
the sub-district, out of any funds for that purpose belong- 
ing to the sub-district.” The 5th section, page 1242, re- 
quires the directors to meet within five days after their 
election, and organize by appointing one of their number 
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clerk of the sub-district, and that he should also preside at 
the official meetings of the directors and record their pro- 
ceedings in a book to be provided for that purpose, &c. It 
also provides that the directors may meet as often as they 
may deem it necessary for the transaction of business. It 
appears from the agreed statement of facts that McGready 
was clerk of the board, but the order was not signed by 
him. 

It is clear that the members of the board in transact- 
ing business for the district were to do so in meetings of 
the board. In purchasing maps and globes, they could 
only act when assembled together in a meeting as the board 
of directors, and neither two nor all of the directors acting 
separately and apart from each other, could bind the dis- 
trict by any contract they might make. The directors 
were not authorized to draw orders on the township clerk 
or treasurer to pay for globes or maps, or any other ex- 
penses incurred for the district. The law expressly pro- 
vides that the clerk of the sub-district shall sign such 
orders, and that they shall be drawn on the township clerk, 
and unless so drawn and signed the township clerk could 
not pay them. 

Nor does the fact, that the articles purchased were 
placed and used in the school, amount to a ratification by 
the district of the acts of the two directors, or impose any 
obligation upon the district. The inhabitants of the dis- 
trict could not, by their unanimous action, have imposed 
an obligation upon the district, and, therefore, could not 
ratify and validate an invalid contract made by the direc, 
tors. The district could contract, only, in the manner pre. 
scribed by law, and the ratification or approval of an 
invalid contract could only be made by the officer or officers 
who were authorized in the first instance to make such 
contract, and even then the ratification must be made by 
them in the same capacity in which they were required to 
act in making the contract in the first instance. The rati- 
fication of an invalid contract is simply making a valid 

a 
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contract. The Supreme Court of Iowa in Taylor v. Distrie 
Township of Wayne, 25 Iowa 451, held the following lan- 
guage: “The township district is a body corporate, cer- 
tain powers are reserved by or conferred upon the electors, 
others are given by law to the district board, and others 
again to sub-directors. The electors composing the cor- 
porate body, act by and through specific agencies, and in 
the mode prescribed by law. They cannot, as individuals, 
when not convened at the times and places contemplated 
by law, vote to raise a tax, authorize the making of a con- 
tract, delegate their powers, nor exercise any of the powers 
conferred upon them, as electors, by law. The law con- 
templates action by them in their aggregate capacity, when 
duly and properly assembled, and not the action of each 
elector by himself, on the streets, at his store or shop, in 
the church or school house. And the formal, so to speak 
legislative action by the electors, essential to bind the cor- 
poration in the making of a contract, is equally so in the 
ratification of one which there was no power to make. 
‘Thus, to illustrate the assent of a majority of the electors, 
when not convened, to the levy of a tax, would not au- 
thorize its levy. Neither would their subsequent assent 
in the same manner ratify or make it valid. For, if so, an 
act, originally without validity, could by a like illegal or 
unauthorized act be made valid. In other words, two 
wrongs would make a right. And as the electors could 
not thus be held as ratifying their own act, certainly they 
could not as to an act of the board where there was a want 
of power.” We have quoted thus extensively from that 
opinion, because the case is analogous to the one we are 
considering, and the views of the court, so well expressed, 
are in harmony with our own. Again the court said: 
«« Neither the use of the maps in the school nor the failure 
to object, when an affirmative action was invoked, would 
amount to a ratification.” See also Clark v. School Direc- 
tors, 78 Lil. 474; Cheeney v. The Inhabitants of Brookfield, 60 
Mo. 53. The circuit court properly held that plaintiff was 
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not entitled to recover against the district, and its judg- 
ment is affirmed. All concur. 


AFFIRMED. 


Hoven, J.—I concur in affirming the judgment, but 
express no opinion as to the right of the plaintiff to recover 
in any other form of action. 





GitmorE v. Hannipat & Sr. Joserpn R. R. Co., Appellant. 


The Texas Cattle Act Unconstitutional. The Texas Cattle Act, 
(1 Wag. Stat., p. 251, Sec. 1,) is in conflict with that provision of the 
constitution of the United States, which confers upon Congress the 
power to regulate inter Statecommerce. (Const. United States, Art. 
1, Sec. 8.) 


Appeal from Ray Circuit Court——Hon. Gzorez W. Dunn, 
Judge. 


Geo. W. Easley for appellant. 


Joshua F. Hicklin for respondent, cited Kenney v. H. 
$ St. Jo. R. R. Co.,62 Mo. 476; Gurney v. H. § St. Jo. BR. 
R. Co., 62 Mo. 476. 


Norton, J.—This suit was instituted before a justice 
of the peace in Clinton county, to recover damages alleged 
to have been sustained by plaintiff by reason of the trans- 
portation of Texas cattle in the cars of defendant. The 
plaintiff obtained judgment before the justice, and also in 
the circuit court of Ray county, where the cause had been 
removed by change of venue, from which defendant has 
appealed to this court. The suit is founded on Sec. 1, 

' Wag. Stat., 251, prohibiting the introduction of Texas, 
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Mexican or Indian cattle into the State, between the Ist 
day of March and 1st day of November, unless they had 
been kept the entire previous winter in the State, and ren- 
dered railroad companies transporting such cattle through 
the State, liable to damages resulting from Spanish or 
Texas fever occurring along the line of such transporta- 
tion. The sole question presented to us, is the constitu- 
tionality of this act, and this has been settled by the 
Supreme Court of the United States in the case of the 
Railroad Company v. Husen, 95 U. 8. R. 465, in which it is 
held that said section is obnoxious to that provision of the 
constitution of the United States, which declares that 
“ Congress shall have power to regulate commerce with 
foreign nations and among the several States and with the 
Indian tribes.” The case before us is controlled by the 
principle decided in that case, and the judgment is reversed, 


in which all the judges concur. 
REVERSED. 


Grauam, Appellant, v. Rinao. 


1. The Maker and the Guarantor of a promissory note are not 
jointly liable, and they cannot be sued jointly. 
Jurisdiction: MIsJOINDER OF PARTIES: PRACTICE. Where two per- 
sons who are not jointly liable are joined as defendants in one 
action, if one of them resides and is served with process in a county 
other than that where the action is brought, the court acquires no 
jurisdiction over him; and if the misjoinder appears from the face 
of the petition, the question of jurisdiction may be raised after 
judgment. A plea to the jurisdiction before judgment is not nec- 
essary. 


Appeal from Cape Girardeau Court of Common Pleas.—Hon, 
H. G. Witson, Judge. 


Lewis Brown for appellant. 
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The trial court had jurisdiction in this cause against 
the maker of the note. 2 Wag. Stat., p. 1005, § 1; Janu 
ary v. Rice, 33 Mo. 409; Huzley v. Harrold, 62 Mo. 528. 
Where there is a misjoinder of causes of action, only those 
injured have the right to complain. Dickerson v. Chrisman, 
28 Mo. 188. The proper way of correcting such irregu- 
larity is by motion to compel an election, and this must be 
done by the adverse party, and the objection is waived if 
the petition is not demurred to or moved against, and if 
the objection is substantial it would be cured by verdict 
Mooney v. Kennett, 19 Mo. 551; Stevenson v. Judy, 49 Mo. 
227; State v. Oddle,42 Mo 210; Farmers’ Bank v. Bayliss, 
41 Mo. 274; Housev. Lowell, 45 Mo. 381; Pickering v. Tel- 
eqraph Co., 47 Mo. 487; Frazer v. Roberts, 832 Mo. 457; 
Richardson v. Farmer, 36 Mo. 35; Hay v. Short, 49 Mo. 
139; 2 Wag. Stat., p. 1036, § 19, sub § 1, 5, 8, 9, 14, § 28. 
A judgment cannot be arrested as to some of the defend- 
ants and a final judgment entered as to others. Rush v. 
Rush, 19 Mo. 441; Randalls v. Wilson, 24 Mo. 76; Cove- 
nant Ins. Co. v. Clover, 36 Mo. 392. 


Houck § Ranney for respondent. 


Judgment can be rendered against a non-resident only 
when suit is brought in the county where one of the par- 
ties lives, provided, however, that party has been properly 
joined. January v. Rice, 33 Mo. 409; Kerrin v. Roberson, 
49 Mo. 252; Capital City Bank v. Knox, 47 Mo. 333. The 
maker was improperly joined with the guarantor. Far- 
mers’ Bank v. Bayliss, 41 Mo. 274; Central Savings Bank v. 
Shine, 48 Mo. 464. 


Hoven, J.—This was an action instituted in the Cape 
Girardeau court of common pleas, against the defendant, 
Ringo, as maker, and the defendant, Hector, as guarantor, 
of a certain promissory note. Hector resided in Oape 
Girardeau county, but the defendant, Ringo, resided, and 
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was served, in Scott county. Both made default, and, on the 
4th day of February, 1876, final judgment was rendered 
against both. On the 7th day of February,1876,the defendant 
Ringo, appeared specially, and moved to set aside the judg- 
ment rendered against him, for the reason that he could not 
be jointly sued with the defendant, Hector, and beinga resi- 
dent of Scott county, the court of common pleas of Cape 
Girardeau county acquired no jurisdiction of his person, 
by the service of process on him in Scott county. This 
motion was sustained, and the plaintiff, thereupon, took a 
non-suit with leave to 1aove to set the same aside, and has 
brought the case here by appeal. 

A guarantor is neither an indorser nor a surety. 2 
Pars. Notes & Bills, 117. His undertaking is his own sep- 
}. tuewaxeraxy @Fate and independent contract; it is not a 
THEGUARANTOR- Joint engagement with his principal, and he 
cannot be sued with him. Central Savings Bank v. Shine, 
48 Mo. 463; McMillan v. Bull’s Head Bank, 32 Ind. 11; 
Allen v. Fosgate,11 How. Pr. Rep. 218. It was improper, 
therefore, to render a judgment against both defendants. 

Nor could any judgment have been rendered, in this 
action against Ringo alone. As he was not jointly liable 
2, zunensotro r with the defendant, Hector, and did not re- 
ties: practice. side in the county in which the action was 
brought, and was not served with process in said county, 
the court acquired no jurisdiction over his person. Our 
statute provides that when there are several defendants, 
residing in different counties, suit may be brought in either 
of said counties, and in such case, a separate summons 
shall be issued to each county for all the defendants resid- 
ing therein. But this statute evidently contemplates a 
case in which there is a joint liability on the part of all 
the defendants. It was not necessary for the defendant, 
Ringo, to appear and plead to the jurisdiction of the court, 
as was done in the case of the Capital City Bank v. Knox, 
47 Mo. 888, as it sufficiently appeared from the face of the 
petition that the defendants were not jointly liable, and 
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that the defendant, Hector, was joined for the purpose of 
acquiring jurisdiction over the defendant, Ringo. . The 
judgment was properly set aside, and the judgment of the 
common pleas court will be affirmed. The other judges 
coucur, 

AFFIRMED. 





Mavpin v. FRANKLIN County, Appellant. 


1, A Contract with a County Court cannot be established by 
parol evidence; it is a court of record and can only speak by its 
records, 


2. A Verbal Contract by a County Court 1s not validated by 
the fact that the court has paid part of the money stipulated to be 
paid, and the work was afterwards completed, and was accepted 
and used by the county. 


County Court: RECORD BOOKs FoR cIRCUIT couRT. It does not 
come within the province of the county court to provide a judgment 
docket for the circuit court, or to contract for entering upon such 
docket satisfaction of the judgments rendered in the latter court. 
The law imposes these duties upon the circuit court and the circuit 
clerk. 


Appeal from Franklin Circuit Court—Hon. A. J. Sgay, 
Judge. 


J. W. Booth for appellant. 
L. HE. Parker for respondent. 


Suerwoop, ©. J.—One Maupin presented a claim 
against Franklin county, in the county court thereof. 
The statement of his claim is as follows: The said Amos 
W. Maupin states that the county of Franklin owes him 
an unpaid balance of five hundred and fifty-eight dollars 
and twenty-five cents, on account of services rendered in 
entering satisfaction of record in judgment records of the 
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circuit court for Franklin county, of all judgments in said 
court, from the year 1841 to the Ist day of January, 1871; 
for, that the county court of said county, at the term 
thereof, in the year 1867, employed the claimant, the said 
Amos W. Maupin, to prepare, or cause to be prepared, a 
book for the entry of satisfaction of judgments that had 
been rendered in the circuit court for said county, and to 
enter therein satisfaction of all judgments that had been 
paid and satisfied, as shown by the executions on file in the 
office of the clerk of the circuit court and other record 
evidence; that said county court, on behalf of said coun- 
ty, agreed and promised to pay and reimburse the said A. 
W. Maupin for all necessary expenses in preparing the 
said book of judgment entries, and agreed and promised 
to pay him, for each entry therein of satisfaction of judg- 
ment, the sum of twenty-five cents; that said A. W. Mau- 
pin caused to be prepared the said book for the entry of 
satisfaction of judgment, and did enter therein satisfaction 
of all judgments rendered in said circuit court, from the 
year 1848 to the Ist day of January, 1871, to the number 
of two thousand six hundred and sixty-seven; that said 
county court, at the term thereof, , paid and 
allowed to A. W. Maupin, on account of said service, in 
accordance with said employment, the sum of $108.50, 
leaving a balance due plaintiff, as aforesaid, of $558.25, for 
which he asks judgment of this court, and that a war- 
rant be issued to him therefor. The county court rejected 
the claim, and plaintiff appealed to the circuit court. 
On the trial both parties admitted that the records of 
the county court showed no such contract as is alleged in 
said statement, and showed no order to do the work sued 
for, and respondent offered parol evidence, tending to 
show a contract between said county court and appellant, 
who was circuit clerk and ez officio recorder of said county, 
as set forth in said statement. Defendant objected to the 
admission of such parol evidence, upon the ground that 
the county court being a court of record, parol evidence 
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vas inadmissible to prove the alleged contract; but the 
court overruled said objection and admitted the evidence. 
Plaintiff also offered evidence tending to show that he did 
the work sued for, and that the work was reasonably worth 
the sum charged therefor, and that during the progress of 
the work the county court, by a warrant, made a payment 
on said alleged contract, under faith of which respondent 
went on with the work; that the judgment docket, so 
inade, is now apart of the records of the circuit clerk’s office 
of said county, and so used, and that prior to the alleged 
contract, no such judgment docket was in said county, and 
that it was necessary. To the admission of all which evi- 
dence concerning payment, and the necessity of said 
docket, defendant objected, on the ground that said evi- 
dence was irrelevant ; but the court overruled the objec- 
tion, and admitted the evidence. The case was tried by 
the court, and judgment rendered for plaintiff. 

I. The court below erred in admitting parol evidence 
as to the alleged contract made with the county court. A 
county court, like any other court of record,can only speak by 
its record, and the statute (1 Wag. Stat., 419, § 5), express- 
ly requires that such courts “ keep just and faithful records 
of their proceedings.” The obviously correct principle that 
parol evidence is inadmissible to prove a contract with 
the county court, was announced at an early day in this 
State. (Medlin v. Platte County, 8 Mo. 235; Milan v. Pem- 
berton, 12 Mo. 598.) It seems to be thought the case of 
Boggs v. Caldwell Co., (28 Mo. 586,) enunciates a different 
rule, but it will perhaps be found that case proceeded on 
the ground that the formality of entering an order of 
record was unnecessary, when relating to “books in the 
office’? of the clerk; and the verbal order in that instance. 
was treated as analagous to one for furnishing ice during 
the session of court, or benches for by-standers. And even 
the authority of that case has been doubted in Reppy v. 
Jefferson Co., (47 Mo. 66,) and it certainly seems that the 
proper, and if we give heed to the statute and the earlier 
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decisions above noted, the only course to pursue is in every 
instance to let the record speak the only utterances of the 
court entitled to recognition. It has often been held by 
this court, in accordance with this view, that when a con- 
tract had been made with a county court, the record of 
that court was the only legitimate evidence adducible in 
support of the contract. (Dennison v. County of St. Louis, 
33 Mo. 168 and cases cited; Reppy v. Jefferson County, su- 
pra.) 

If. Nor does it help plaintiff’s casc any that the 
county court paid a portion of the sum verbally agreed 
upon, nor that the work thus agreed upon was atterwards 
finished. (Wolcott v. Lawrence County, 26 Mo. 272.) A 
similar ruling to this was made in another case decided at 
the present term. Johnson v. School District, ante, p. 319. 

Ill. But granting that a mere verbal contract made 
with the justices of the county court, would bind the 
county, still the plaintiff could not recover, and for this 
reason: The work bargained for, was wholly unauthor- 
ized by law—so far, at least as the county court was con- 
cerned. It mattered not to that court whether the previ- 
ous clerks of the circuit court had done their duty in 
keeping the proper books in their office or not. That 
court possesses no supervising control over the clerks of 
the circuit court. The duties of the clerk of the circuit 
court. in respect of a judgment docket, are defined by tlie 
statute. (1 Wag. Stat., 793, § 27.) And, as to pay for 
entering satisfaction of the judgments, this was also wholly 
unauthorized. The statute provides that satisfaction of 
judgments shall be entered at the instance of the party, 
interested, and paid for by such party. (1 Wag. Stat., § 
24, pp. 792, 793; Id., § 10, p. 623.) If there had been a 
judgment docket, and it had become in a torn or ruinous 
condition, it belonged exclusively to the circuit court to 
make the necessary order to have the cntries in the old 
book transferred to and transcribed into a new book. 

As the work to be done was altogether unauthorized 
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to be contracted for by the county court, it follows that 
plaintiff’s petition stated no cause of action, and the judg- 
ment for that reason along, should be reversed. So long 
as county courts confine themselves to their appropriate 
sphere of action, as prescribed by law, their acts will be 
respected and upheld; but no further. (Saline Co. v. Wil- 
son, 61 Mo. 237 and cases cited.) Judgment reversed. All 
concur. 
REVERSED. 





Tae State ex rel. Woovson, Appellant v. BRASSFIELD et ai. 


Per Henry, J., anp Snerwe pd, C. J. 


Township Railroad Bonds; Trownsurr » p act or 1868 uncon- 
STITUTIONAL. The act to facilitate the construction of railroads 
(Acts 1868, p. 92; Wag. Stat., p. 313, 22 51, 55), and for that purpose 
authorizing any municipal township “to subscribe to the capital stock 
of anyrailroad company * * ° whenever two-thirds of 
the qualified voters of such township, voting at an election held for 
that purpose, are in favor of such subscription,” is in conflict with 
section 14, article 11 of the constitution of 1865, which declares that 
“the General Assembly shall not authorize any county, city or 
town to become a stockholder in ° ° any ° ° 
corporatior , unless two-thirds of the qualified voters of such county, 
city or town, ata regular or special election, to be held therein 
shall assent thereto,” and the act is void. 

Registration and Qualification of Voters under the Con- 
stitution of 1865: evipence. While the provisions of the con- 
stitution of 1865 in reference to the registration of voters, and the 
statutes enacted in pursuance thereof, were in force, those persons 
only were qualified voters, whose names were placed on the regis- 
tration books. This was the final, qualifying act, and no matter if 
a citizen possessed every other qualification, if not registered, he 
was not a qualified voter. The registration books furnished the test 
of the number of qualified voters in a township. 

The “Assent” of the Qualified Voters required by Sec. 14, 
Art. 11 of the constitution of 1865, before a municipal subscription 
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could be made to the stock of a corporation, was an affirmative, 
positive act. Mere @naction of the voters, by failing to vote, did not 
express assent within the meaning of that section. 

Municipal Subscriptions to Railroads: surRENDER OF STOCK TO 
THE COMPANY. Under an act which authorizes a municipal township 
to subscribe stock in a railroad company, it is not competent for the 
township to agree to surrender to the company stock of the compa- 
ny for which it subscribes and issues its bonds; and a contract of 
subscription which contains such an agreement, is void. 


Per Hoven. J. 


The Legislature had Power under the constitution of 1865 to 
authorize municipal townships to subscribe to the stock of railroad 
companies, but subject to the restrictions contained in 2 14, Art. 11, 
which prohibited the making of such subscriptions without the 
assent of two-thirds of the qualified voters. 

Township Aid Act of 1868 Constitutional: eLimINATIon oF 
UNCONSTITUTIONAL worDs. The act of 1868, to facilitate the construc 
tion of railroads, is not unconstitutional. Theclause which permits 
a subscription to be made by a township when the question of sub- 
scribing has been submitted to the qualified voters of the township 
at an election duly ordered, and two-thirds of the qualified voters 
voting at such election are in favor of the subscription, is in contra- 
vention of 2? 14, Art. 11 of the constitution of 1865, but the words 
“voting at such election” may be eliminated, and the act will then 
remain complete and perfect, in harmony with the constitution, and 
capable of being fully executed. 

Registration Books: ELtcTION RETURNS: EVIDENCE. Neither the 
registration books nor the votes actually cast at an election, were 
conclusive evidence of the number of votesin a township. It was 
competent to show by testimony aliunde that the actual number of 
voters was greater than the vote cast and less than that registered, 


Appeal from Platte Circuit Court.—Hon. Pattanpgr Lvoas, 
Judge. 


S. C. Woodson for appellant. 


1. The law provides for the payment of interest not 
exceeding ten per cent. per annum. The proposition sub- 
mitted to the voters of the township was for the payment 
of semi-annual interest at ten per cent., which is a plain 
violation of the law, and a fatal objection to the subscrip- 
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tion. 2. The stipulation for surrender of the stock to the 
company is in contravention of § 54, p. 314, Wag. Stat., 
and being an essential condition of the subscription makes 
it void. 8. Appellant should have been permitted to 
show the bonded ‘indebtedness of the city of Weston. 
Added to this township subscription it exceeded the ten 
per cent. limit fixed by law upon municipal subscriptions. 
Acts 1871, p.55. 4. Itisa felony for any county court 
to subscribe stock or issue bonds unless authorized to do 
so by a vote of two-thirds of the qualified voters of the 
county or township. Acts 1872, p.19. This act requires 
the affirmative action of two-thirds of the voters evidenced 
by actual vote, and the court erred in refusing to allow re- 
spondents to show that on the day of the election there 
were 600 qualified voters in said township, and that 385 
votes did not constitute two-thirds of the qualified voters. 


J. E. Merryman and John Doniphan for respondents, 


insisted that the act of 1868 had been complied with. 


Henry, J.—The requisite number of the qualified vo- 
ters and taxable inhabitants of Weston township, Platte 
county, on the 20th day of May, 1872, petitioned the county 
court of said county to submit to the qualified voters of 
said township a proposition to subscribe for $60,000 of the 
capital stock of the Missouri & Iowa Railroad Company by 
said county, for the use and benefit of said township. A 
special election was ordered by the county court, and in 
pursuance of the order, held on the 2ud day of July, 1872, 
at which 487 votes were cast, 385 for, and 102 against the 
the proposition. The following are the details of the prop- 
osition: A subscription for $60,000 of the capital stock 
of said company, to be paid for in the bonds of said town- 
ship, at par, of the denomination of $1,000, payable 20 
years after their date, with interest coupons attached, pay- 
able semi-annually, in the City of New York, at somo 
suitable bank or banking house; the railroad company to 
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issue its certificate of stock for the said sum to said county, 
for the use and benefit of the tax-payers of Weston town- 
ship, and thereupon the bonds and certificate of stock to 
be deposited in some bank or banking house in Platte 
county, which should be required under an appproved bond 
to deliver the same to the railroad company as follows: 
Whenever one mile of the said road should be actually 
completed, &c., $7,500 of the bonds, and a like amount of 
the stock subscribed for, to be delivered to the company, 
and for every additional mile so completed, the same 
amount of bonds and stock, to be delivered to the compa- 
ny; provided that if said company should execute and 
deliver a bond with approved security, to Platte county, in 
the penal sum of $120,000, conditioned to return the bonds 
and stock, if the company failed to complete the road within 
a reasonable time, then the whole amount of said stock 
and bonds should be delivered to the company. 

This was a proceeding instituted by the prosecuting 
attorney of Platte county, in the name of the State, to 
enjoin the judges of the county court from issuing said _ 
bonds. A temporary injunction was granted by the judge 
of the probate court of Platte county, which, on answer 
and motion, was dissolved by the circuit court of said 
county, and from that judgment the plaintiff has appealed 
to this court. In 1870 there was a registration of the vo- 
ters of Platte county, showing 726 registered voters in 
Weston township, and a registration of the voters of said 
county taken in November, 1872, showed that there were 
in said township 578 qualified voters. 

The following question arises for determination on this 

state of facts: Did the requisite number of qualified vo- 
1. Towssmrr rait- ters of Weston township assent to the prop- 
ROAD BOND 

township aid act osition submitted? This is a question of the 
tutional. gravest importance, in consequence of the 
vast amount of bonds issued by the municipalities of this 
State to aid in the construction of railroads, and of recent 
decisions of the Supreme Court of the United States and 
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of this State on the validity of the act of the General As- 
sembly of this State approved March 23rd, 1868, authoriz- 
ing’any municipal township “to subscribe to the capital 
stock of any railroad company in this State proposing to 
build a railroad into, through or near such township, when- 
ever two-thirds of the qualified voters of such township, 
voting at an election held for that purpose, are in favor of 
such subscription.” The constitution of 1865, in force 
when that act was passed, and when the election under 
consideration was held, provided that “ the General Assem- 
bly shall not authorize any county, city or town to become 
a stockholder in, or to loan its credit to, any company, as- 
sociation or corporation, unless two-thirds of the qualified 
voters of such county, city or town at a regular or special 
election, to be held therein, shall assent thereto.” Sec. 14, 
Art. 11. It will be perceived that the act of the General 
Assembly does not authorize the subscription in the words 
of the constitution, but qualifies them by the addition of 
the words “voting at such election.” The constitution re- 
quires the assent of two-thirds of the voters of the town- 
ship, while the law requires the vote of two-thirds of the 
voters voting at such election. 

lf the language of the constitution and that of the 
statute mean the same thing, that is an end of the contro- 
versy. If all the voters who vote at an election are, in 
law, all the qualified voters of the election district, then 
there is no conflict between the constitution and the_law. 
Does the phraseology of the constitution and that of the 
law mean the same thing? If it were a question of the 
first impression—if the fact, that innocent purchasers of 
bonds issued under the law, will be affected by the deter- 
mination of this question, were kept entirely out of view 
—if we could close our eyes to the railroad history of the 
State, we doubt if any one would seriously contend that 
the constitution and the act of the General Assembly are 
in entire harmony with each other. 


The case of Bassett v. The Mayor of St. Joseph, 87 Mo. 
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272, and the State v. Binder, 38 Mo. 456, are not in point 
2. necistkaA TION here, In the first of those cases the court 


AND QUALIFICA- 


TIOD F VOTERS : e ‘ ° A . 
TION OF cee, Said: We think it was sufficient that two- 


srirution oF 18: thirds of the qualified voters, who voted at 
the special election, authorized for the express purpose of 
determining that question, on public notice, duly given, 
voted in favor of the proposition. This was the mode 
provided by law for ascertaining the sense of the qualified 
voters of the city upon that question. There would -ap- 
pear to be no other practicable way in which the matter 
could be determined.” The authority in that case was 
given by an act of the Legislature, and no constitutional 
question was involved. While there may have been “no 
other practicable way in which the matter could be deter- 
mined,” in that, no such difficulty existed in this case. The 
same constitution which required the assent of two-thirds 
of the qualified voters, to authorize a subscription for the 
capital stock of a railroad company by a town, city or 
county, provided for “a complete and uniform registra- 
tion, by election districts, of the names of the qualified 
voters in this State, which registration shall be evidence 
of the qualification of all registered voters to vote at any 
election thereafter held.” It further provided that a new 
registration should be made within 60 days, next preced- 
ing the tenth day prior to every biennial general election, 
and after it should have been made, no person should es- 
tablish his right to vote by the fact of his name appearing 
on any previous register. The Legislature passed an act 
to enforce these requirements of the constitution, and from 
the date of its approval to that of its repeal, there was “a 
practicable way” of ascertaining the number of qualified 
voters in every township in the State. 

While the registration law was in force, they only were 
qualified voters whose names were placed on the registra- 
‘tion books. This was the final, qualifying act, and no 
matter if a citizen possessed every other qualification, if 
not registered, he was not a qualified voter. It was not 
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the right to register which constituted one a qualified vo- 
ter, but the fact of being registered as such, was also 
essential. A qualified voter is one who by law, at an elec- 
tion, is entitled to vote. If, by the law, a person was not 
entitled to vote, whether in consequence of a disability 
which deprived him of the right to register, or of his neg- 
lect to register with a perfect right to do so, he was equally 
disqualified. So that the constitution and the act of the 
General Assembly when this election was held, afforded 
complete and perfect means of ascertaining exactly how 
many, and who were, qualified voters in Weston township 
—a circumstance so widely distinguishing this from the 
case of Bassett v. The Mayor, £c., and the State v. Binder, 
that they have no application whatever to the question 
involved here. Both of those cases, however, are in direct 
conflict with the State v. Winkelmeier, 35 Mo. 103, in which 
this court held where 13,000 votes were polled at an elec- 
tion, of which only 5,000 were in favor of the proposition 
submitted to permit the sale of liquors on Sunday, and 
only 2,000 were against it, that the vote of 5,000 was not 
the vote of the majority. The act of the Legislature in 
question there, authorized certain municipalities to permit 
the sale of liquors on Sunday, whenever authorized by a 
majority of the legal voters of the municipality. If those 
who stay away from the polls are to be taken as assenting 
to a proposition submitted to the voters, those who vote at 
that election in other matters, but decline to vote on the 
proposition submitted, are also to be held as assenting, be- 
cause equally with those who stayed away, they failed to 
express their disapproval. If “silence gives consent,” in 
the one case, it will in the other, and hence we say that 
the cases above cited are indirect conflict with the Winkel- 
meier case. 

In the State ex rel. v. Sutterfield, 54 Mo. 892, this court 
expressly approved the doctrine of that case and gave a 
clear and strong intimation against the soundness of that 


announced in other cases. Said Judge Napton, who 
22 
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delivered the opinion of the court, all concurring: “We 
are referred, however, to two decisions of this court, (Bas- 
sett v. the Mayor aud the State v. Binder,) which are sup- 
posed to maintain views conflicting with this opinion. 
We should hesitate to interfere with previous adjudica- 
tions of this court, if, upon the faith of such decisions, 
property had been acquired or money invested.” He then 
states the facts and conclusion of the court in the Winkle- 
meier case and remarks “so that we have two decisions 
one way and one the other, and the last is exactly in con- 
formity with the facts on the record in this case. The 
return of the county justices shows that not even a major- 
ity of the votes cast were for the removal. In none of 
these cases, however, was there any examination of, or 
construction given to, the precise language of the consti- 
tutional provision now under consideration.” The consti- 
tutional provision under consideration in that case was 
See. 30, Art. 4, which is as follows: “The General As- 
sembly shall have no power to remove the county seat of 
any county, unless two-thirds of the qualified voters of 
the county, at a general election shall vote in favor of such 
removal.” At the November election, 1872, a proposition 
to remove the county seat of Reynolds county, then sub- 
mitted, did not receive two-thirds of the legally registered 
votes of Reynolds county, nor were two-thirds of the legal 
votes of said county polled at said election, as appeared by 
the returns of said registration and election. Ata regis- 
tration held for said county, within sixty days preceding 
the tenth day prior to said November 5th, 1872, 694 voters 
were legally registered in said county and the proposition 
to remove the county seat received only 244 votes out of 
the 694 legally registered voters, and out of 547 votes 
actually polled at said election. Only 47 votes however 
were cast against the removal. Citing the case of Rex v. 
Fozcroft, 2 Bur. 1017, and observing that “it is rightfully 
followed in many cases in this country where it might be 
properly applied,” Judge Napton said: “ But the deci- 










APRIL TERM, 1878. 839 





The State ex rel. Woodson vy. Brassfield. 





sions in England, or in the other States, are very unsafe 
guides, when we are called upon to construe a constitu- 
tional or statutory provision of our own State. If the 
language is plain and unambiguous, its requirements can 
not be set at naught upon the strength of decisions else- 
where on statutes, or constitutions essentially variant or 
couched in very different terms. Our constitution, in 
regard to the proposed removal of county seats, it seems 
to me, hardly admits of two constructions.” The court 
held that the section of the constitution then under con- 
sideration required two-thirds of the qualified voters of 
the county to vote in favor of the proposition, to author- 
ize the removal of a county seat, and that two-thirds of 
all the votes polled at such election in favor of removal, 
if not also two-thirds of al! the votes shown by the regis- 
tration, would not authorize the removal. 

The only difference between that section of the con- 
stitution and the one now under consideration is found in 
8. tHe “assent” the words “shall vote in favor of such re- 
OF THE QUALIFIED 4 > 
VOTERS. moval,” used in that section, and “shall 
assent thereto,” used in this. To assent is “to admit, 
yield or concede, or rather to express an agreement of the 
mind to what is alleged or proposed.” This is Webster’s 
definition of the word. Does one, by staying from the 
polls, “express an agreement of his mind” to a proposi- 
tion voted upon, or simply manifest thereby an indiffer- 
ence on the subject? Oris ita fair inference that every 
voter who fails to vote, assents to the proposition submit- 
ted, when, as is well known, at every election, sickness, 
temporary absence from the election district and pressing 
private business, which will not admit of postponement, 
prevent many from voting, who would otherwise gladly 
cast their votes? But upon what principle is it assumed 
that the absent voters assent’ Suppose that vot a vote 
were polled on the proposition submitted, would iv be as- 
sumed that it had the assent of all the qualified voters? 
This is an extreme case, which we have supposed, but it 
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aptly shows the absurdity of the assumption. The assent 
required is an aflirmative, positive act. The constitution 
does not mean that if no one says nay, all shall be taken 
as saying yea. 

Mr. Justice Bradley, in his dissenting opinion in Cass 
County v. Johnson, 95 U. 8. 360, said: “If the Missouri conven- 
tion which framed the constitution of 1865, desired to prevent 
municipal subscriptions to railroad and other enterprises, 
except by the consent of a majority of the people qualified 
to vote in the district to be affected, Ido not see what 
language could have been adopted more apt for the pur- 
pose than that which is actually used in the 14th section 
of article 11. The literal meaning of this clause seems to 
me unmistakably to require two-thirds of the qualified 
voters, whether they vote or not. The language is just as 
strong as that of the 24th section of article 4, which de- 
clares that ‘no bill shall be passed unless by the assent of 
a majority of all the members elected to each branch of 
the General Assembly.’ This clause has always been con- 
strued to mean that no law can be passed unless a majori- 
ty of the members vote for it, whether all are present or 
not.”” Does the word “assent” bear a different meaning 
here from its import in section 14, article 11? The means 
provided by the constitution and the law for ascertaining 
the exact number of qualified voters were as perfect and 
complete as those for ascertaining the exact number of 
representatives and senators composing the General As- 
sembly, and there is nothing in section 14, article 11, to 
indicate that the word “ assent” is there used in any dif- 
ferent sense from that in which it is employed in section 
24, article 4; and yet it will not be contended by anyone 
that less than a majority of all the members of each 
house, actually voting for a bill, would answer to the re- 
quirement of the constitution. There is no substantial 
difference in that respect betwixt the two sections, and we 
hold that the opinion of Judge Napton, in the Sutterfield 
case, the only case in which this court had been called 
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upon to construe either of these constitutional provisions, 
announced the proper construction, and the cavalier man- 
ner in which it was noticed by the Supreme Court of the 
United States, in Cass County v. Johnson, overruling Harsh- 
man v. Bates County, 92 U. 8. 569, then, but recently decided 
by that court, has not abated our confidence in the sound- 
ness of the doctrine announced by Judge Napton in his 
opinion, the opinion of the court in the Sutterfield case. 

The Supreme Court of the United States, in County 
of Cass v. Johnson, said: “In State v. Sutterfield, the ques- 
tion was as to the construction of another clause in the 
constitution, and the decision was placed expressly on the 
ground of a difference between the two provisions.” 
This is an entire mistake. Judge Napton did not, in that 
opinion, allude, even in the remotest terms, to the 14th 
section of article 11. In Cass County v. Johnson, there 
was a singular confounding of constitutional provisions 
with legislative enactments. We have a proper respect 
for the opinion of that court, and are bound to obey its 
mandates in causes taken there from this court, on writs 
of error or appeal, but in other cases, are no more bound 
by its decisions than by those of any other respectable 
court; and on questions arising under our own constitu. 
tion, we are not inclined to disregard the adjudications 
of this, to follow those of that, or any other court, 
except when under constitutional obligations to do 
so. And, while disposed to receive light from every 
source, and to determine disputed questions on the weight 
of authority, yet, when this court has satisfactorily inter- 
preted our State constitution, we feel no inclination to de- 
part from that interpretation because other courts have 
placed upon it a different construction. We have failed to 
perceive that the opinion in Cass County v. Johnson is any 
more able or conclusive, than that of the same court in 
Harshman v. Bates County, then recently delivered, which 
it expressly overruled. 

In not one of the cases cited in that opinion from the 
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Missouri Reports was the constitutionality of the act of 
1868 directly passed upon. In not one of them did this 
court place a construction upon the constitutional provision 
involved in the case of Cass County v. Johnson. In the 
Linn county case, 44 Mo. 504, principally relied upon, this 
court did not consider the constitutionality of the act with 
respect to the number of votes it required to authorize 
a subscription, and said nothing as to the proper construc- 
tion of the constitutional provision in that regard. Mr. 
George W. Easley, counsel for respondent in that case, 
whose brief is before me, contended that the act of 1868 
was unconstitutional, because the bonds, if issued, would 
be an indebtedness of the county, and not of the township; 
because, Ist, the township had no authority to make the 
bonds; 2nd, the township was not a corporation. He did 
not, in his brief, nor did this court, in its opinion, consider 
the question now under discussion, and the only case in 
which the construction of a similar provision of the con- 
stitution was directly considered by this court, the Supreme 
Court of the United States in Cass County v. Johnson, 
brushes away, as if of no consequence in comparison of the 
other Missouri cases cited and relied upon. That court en- 
tirely overlooked the palpable distinction between the two 
cases of Bassett v. The Mayor, £c., and the State v. Binder, 
and the Sutterfield case, that the former involved the con- 
struction of statutes, and there was no question as to 
their conflict with the constitution, while the latter case 
was determined by a construction of a constitutional pro- 
vision. Those cases might be upheld on the grounds. as- 
signed by the court, and the Sutterfield case stand as an 
interpretation of the constitutional provisions, without 
overruling those cases in any respect. If the Linn county 
case and the Sutterfield case are in conflict, it is singular 
that not one of the judges, all of whom concurred in both 
opinions, called the atteution of his associates to the con- 
flict. 


We shall not review the numerous cases from other 
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States’ relied upon by those who maintain contrary views 
to those here expressed. Some of them are in opposition 
to this opinion, but we prefer to follow the direct decision 
of this court on the question, because we are satisfied that 
it was rightly decided, and if the Sutterfield case was rightly 
decided the difference in the phraseology of the two sec- 
tions of the constitution is too slight to justify a different 
construction of the one from that properly placed on the 
other. By the act of the General Assembly, providing for 
an election for the removal of county seats, it was enacted 
as follows: “If it shall appear by such election that two- 
thirds of the legally registered voters of said county are 
in favor of the removal of the county seat of such county, 
then the county court shall appoint five commissioners,” 
&c. Under the decisions in Bassett v. The Mayor, and the 
State v. Binder, if two-thirds voting at an election held un- 
der that law, voted for the proposition, that would have 
been sufficient to effect the removal, although less than 
two-thirds of the registered voters—nay, if two-thirds or 
all of those who voted at the election voted against re- 
moval, yet if two-thirds of the legally registered voters 
failed to attend and vote at the election, they would have 
been taken to favor the proposition and on that vote the 
county seat could have been legally removed. The Su- 
preme Court was therefore compelled in the Sutterfield case 
to construe the constitution, which it did, and held that 
notwithstanding the act of the General Assembly if two 
thirds of the registered voters did not vote for the removal, 
the county seat could not be changed. In this case, the 
proposition submitted to the voters did not receive two- 
thirds of the votes registered in 1870. It lacked one vote 
of receiving two-thirds of the votes registered in 1872, 
just after the vote was taken; and to say under these cir- 
cumstances that it received the assent of two-thirds of the 
qualified voters of Weston township, would be to shut our 
eyes to a patent truth, and blindly permit a palpable false- 
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hood to fasten upon the tax-payers of the township an 
enormous debt. 

Another fatal objection to the whole proceeding is to 
be found in the stipulation that the certificates of stock 
4. uunrcreat sus- issued to the county for the benefit of the 


RalLRoaps: sur- taxpayers of Weston township should be 


focompany. given back to the company, together with 
the bonds for the stock, $7,500 of each on the completion 
of each mile of road, and the whole amount whenever 
the company should give bond and security for the com- 
pletion of the road within a reasonable time. If those 
who voted for the proposition were willing and could 
by vote, surrender their interest in the stock could they 
also vote away the rights of the minority in that stock? 
Can the majority fasten a debt on the minority, and, by 
the same vote, deprive them of the consideration they 
were to receive for the debt incurred? Have minorities 
in this country no rights which majorities are bound to 
respect? If this proceeding is to be upheld, they have 
not in their property, but hold it at the will and caprice 
of the majority. Constitutional provisions and legislative 
enactments which authorize a majority, or any other num- 
ber of voters to impose a debt upon, or take their property 
from, a minority, if held valid at all, should be strictly 
construed ; especially when they authorize, as in this case, 
the debt to be imposed or the property taken in favor of 
@ private corporation; and, as an original proposition, we 
would hold that a railroad corporation whose stockhold- 
ers are individuals who are to operate the road for their 
individual gain, are not public corporations in the sense 
that private property may be taken for their benefit under 
the constitutional provision allowing the condemnation 
of private property for public use, or under the power to 
impose taxes or burdens for governmental purposes. And 
the rule requiring a strict construction of such laws, ap- 
plies with full force to that clause in our constitution, 
fequiring a vote of two-thirds of the qualified voters to 
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authorize a subscription by a municipality for the capital 
stock of a railroad company. 

-The judgment of the circuit court is reversed and the 
cause remanded, with directions to enter a decree perpetu- 
ally enjoining the county court of Platte county from issu- 
ing the bonds in question, or any other bonds in payment 
for any subscription which has been or may be made on 
the vote at the said special election held July 2nd, 1872. 
SHErwoop, ©. J. concurs; Hoven, J. files a separate opin- 
ion; Napron and Norton, JJ. not sitting; the latter hav- 
ing been of couusel in the cause. 

REVERSED. 


Hoven, J.—On the 12th day of August, 1872, after an 
election, duly held, on the 2nd day of July, 1872, in the 
township of Weston, in pursuance of the first section of 
“an act to facilitate the construction of railroads in the 
State of Missouri,” approved March 23rd, 1868, the fol- 
lowing order was made by the county court of Platte 
county: “It is ordered by the court, that the voters of 
Weston township by a vote of over two-thirds of the qual- 
ified voters of said township, having on the 2nd day of 
July, 1872, voted a subscription of $60,000 to the Missouri 
& Iowa Railroad Company, therefore the presiding justice 
of this court, Thomas H. Talbott, is ordered to sign said 
bonds and coupons in the name of Platte county, for and 
on the part of Weston township, and the clerk of this 
court is ordered to attest the same and attach the seal of 
the court. The bondsto be of the denomination of $1,000 
each, due 20 years after date, with interest coupons at- 
tached, payable semi-annually at the rate of ten per cent. 
per annum, at the American Exchange National Bank in 
the city of New York, in the State of New York, on the 
1st day of February and August of each year, which bonds 
are to be delivered on the terms and conditions set forth 
in the order of this court made on the 20th of May, 1872, 
and that the Missouri & Lowa Railroad Company pay all 
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costs of the issuance of said bonds.” On the following 
day an appeal to the circuit court, from the foregoing order 
of the county court, was prayed and granted and an ap- 
peal bond was given and approved. On the 14th day of 
March, 1873, the present proceeding was instituted to en- 
join the county court from issuing the bonds referred to in 
its order of the 12th of August, 1872. <A preliminary in- 
junction was granted by the judge of the probate court, 
which was on motion, filed in the circuit court, dissolved, 
and the petition dismissed, and the plaintiff has appealed 
to this court. 

At the hearing, it was agreed between the parties that 
at the election held on the 2nd of July, 1872, three hun- 
dred and eighty-five votes were cast in favor of the sub- 
scription, and one hundred and two against it. It was 
further agreed that there were seven hundred and twen- 
ty-six voters registered in Weston township in November, 
1870, and in November, 1872, five hundred and seventv- 
eight voters were registered in said township. The plaintiF 
thereupon offered to prove that on the 2nd day of July, 
1872, the day on which the election was held, in pursuance 
of which the bonds in question had been ordered to be 
issued, there were six hundred of the voters on the regis- 
tration list of 1870, then residing in Weston township, 
who were qualified to vote; which testimony was rejected 
by the court and the plaintiff.excepted. We are now to 
determine whether this testimony should have been re- 
ceived. 

Before entering upon this inquiry it may be proper to 
remark that no question arises here as to the propriety of 
making the railroad company a party defendant, as there 
is no evidence in the record that any subscription was 
ever made; and the remarks of Judge Bradley in the case 
of Harshman v. Bates Co., 92 U. 8. 569, as to the vested 
rights of the railroad company, after a subscription has 
been made, have, therefore, no application here. The 
judges of the county court are the only parties defendant, 
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and no point is made by them that they had passed upon 
the returns, and decided that two-thirds of the qualified 
voters had voted for the subscription, or that no appeal 
had been taken from the order of the court reciting that 
fact. The effect of such a decision therefore, need not 
now be considered. Iam thus particular in mentioning 
these matters, in order that none of them, so far as my 
Opinion is concerned, may be deemed to have been passed 
upon by implication. 

The only question now before this court is as to the 
admissibility of the evidence offered by the plaintiff and 
5. LEGISLATURE rejected by the court. I have no doubt what- 


COULD AUTHORIZE 
suasceinn. °° 7° ever of the power of the Legislature underthe 


SUBSCRIBE. 

constitution of 1865 to authorize municipal townships to 
subscribe to the stock of railroad companies, nor have I 
any doubt, but that the 14th section of article 11, of the 
constitution of 1865, prohibiting counties, cities and towns 
from making such subscriptions unless two-thirds of the 
qualified voters therein assent thereto, is applicable also to 
municipal townships. And it is equally clear to my mind 
that the provision in the first section of the act of 1868, 
authorizing such subscriptions whenever two-thirds of the 
qualitied voters of the township voting at an election held 
in pursuance of said section, shall direct the same to be 
made, does not meet the requirements of the constitution, 
for the simple reason that “two-thirds ef the qualified vo- 
ters of such township voting at such election” may not 
be “two-thirds of the qualified voters” of the township. 
Cases might arise in which two-thirds of the voters voting 
would constitute two-thirds of the qualified voters, but it 
is the duty of the Legislature, in prescribing a rule of ac- 
tion to provide one which will in no case countenance a 
violation of the constitution. I am not aware of any case 
in this State which places a construction upon this provi- 
sion of the constitution, different from that here given it. 
Neither in the case of the State v. Linn County, 44 Mo. 
504, nor in any of the numerous cases which have subse- 
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quently been before this court, involving the validity of 
railroad subscriptions by municipal townships, under the 
act of 1868, was the constitutionality of the clause of that 
act, now under consideration discussed or decided. 

In some of the cases, two-thirds of the voters voting 
may have been two-thirds of the qualified voters, and, for 
that reason, the question may not have been raised, and in 
all of them it was competent for the litigants to waive the 
right to object to the validity of the bonds on the ground 
that two-thirds of the qualified voters had not voted to is- 
sue them; and the reported cases simply show that the 
right so to object was waived; that is to say, those assail- 
ing the validity of the bonds failed, or declined, to make 
the constitutional objection now made. The unauthorized 
act of an agent may be ratified by the constituent, and I 
see no difference in this regard between an agent created 
by an act of the Legislature and one appointed by the-con- 
stituent. The most that can be said, therefore, of the va- 
rious decisions in this State, in relation to township bonds, 
is that they necessarily decide, only, that municipal town- 
ships may lawfully subscribe for stock in a railroad. 

The want of conformity to the constitution, in the 
act of 1868, as to the number of votes necessary to author- 
6. rownsHir ATP ize a subscription does not, in my opinion, 


ACT OF 1868 CON- 


i ik Ub te pe invalidate the whole act. The authorities 


unconstitutional are numerous and convincing, that one sec- 
tion of an act, or a part of a section, may be unconstitu- 
tional, and the remainder of the act be unaffected thereby, 
vide Cooley’s Con. Lim, 177 and 178, and authorities there 
cited. Commonwealth v. Hitchings, 5 Gray 482; Robinson 
v. Bidwell, 22 Cal. 379 ; County Court of St. Louis County v. 
Griswold, 58 Mo. 199, 200. In the case last cited, this 
court said: “ Where a clause in an act is rendered invalid 
on account of some constitutional prohibition, that will be 
stricken out or disregarded, but the other parts that are 
not liable to any such objection will remain good, and the 
act will be enforced, provided enough is left to put it in 
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operation and carry out the object had in view in its en- 
actment.” In the Commonwealth v. JTitchings, supra, the 
court said: “It is also well settled that when part of a 
statute is unconstitutional, that will not authorize the 
court to declare the remainder of the statute void, unless 
all the provisions are connected in subject matter, depend- 
ing on each other, operating together for the same pur- 
pose, or otherwise so connected in meaning that it cannot 
be presumed that the Legislature would have passed one 
withoutt he other, Wellington, petitioner, 16 Pick. 87; 
Fisher v. McGirr, 1 Gray 21; Warren v. Mayor and Alder- 
men of Charlestown, 2 Gray 84; Commonwealth v. Clapp, 5 
Gray 100. The constitutional and the unconstitutional 
provisions may even be contained in the same section, and 
yet be perfectly distinct and separable, so that the first 
may stand, though the last fall. The point is not whether 
they are contained in the same section, for the distribution 
into sections is purely artificial; but whether they are es- 
sentially and inseparably eonnected in substance. It is 
quite clear that Judge Bradley, in his opinion in Harsh- 
man v. Bates county, supra, did not regard the whole act as 
unconstitutional, else he could not have approved the de- 
cision of this court in the Linn county case, which he evi- 
dently does in the following language: “The case of the 
State v. Linn County Court, supra, only decides that if the 
county court refuses to issue bonds after making a sub- 
scription a mandamus will lie to compel it to issue them. 
There the authority had been executed and the right had 
become vested.” “If,” says Judge Cooley, “when the 
unconstitutional portion is stricken out, that which re- 
mains is complete in itself, and capable of being execu- 
ted wholly independent of that which was rejected, it 
must be sustained,” Con. Lim. 178. Now, after elimina- 
ting the ebjectionable words, “ voting at such elections,” 
in the first section of the act of 1868, a complete and per- 
fect act remains, one in harmony with the constitution in 
all its parts, and capable of being fully executed without 
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the aid of the rejected words. The act will then read: 
“and if it shall appear from the returns of such election, 
that not less than two-thirds of the qualified voters of 
such township are in favor of such subscription, it shall 
be the duty of the county court to make such subscrip- 
tion in behalf of such township, according to the terms 
and conditions thereof,’ &c. 

How then is it to be determined whether two-thirds 
of the qualified voters of the township have voted in favor 
7, ReaisteaTion of the subscription? It appears in the pres- 
returns: evi- ent case that there were 726 registered vo- 
ters in Weston township in November, 1870. Surely this 
list is not conclusive evidence of the number of qualified 
voters residing in Weston township on the 2nd of July, 
1872, nearly two years thereafter. It is conclusive indeed 
that there was not more than that number of qualified vo- 
ters, for no one was qualified to vote who was not regis- 
tered. But it is not conclusive that there was not a less 
number. One-fourth or one-half of the number registered 
in November, 1870, might have died, or removed from the 
township, in the period of time intervening between that 
date and the 2d of July, 1872; and it would be clearly 
competent, I think, to show that fact if such were the 
fact. On the other hand, the registration made in Novem- 
ber, 1872, is not conclusive evidence of the number of 
qualified voters residing in Weston township on the 2d 
day of July, 1872. It might be that one bundred of the 
number became entitled to register by attaining their ma- 
jority, or completing the necessary residence in the inter- 
val between the last two mentioned dates. Surely it would 
be competent to show this fact, if such were the fact. 
Neither of these lists were, in my opinion, conclusive evi- 
dence of the number of qualified voters in Weston town- 
ship at the date of the election in question. In regard to 
the votes cast at the election, I think they were prima facie 
evidence of the number of legai voters in the township at 
shat time, but it was competent for the plaiutiff to show 
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that the real number was greater; and the mode proposed 
by the plaintiff’s counsel was the best conceivable method 
for that purpose; that was, to show that of the 726 voters 
registered in 1870, there still resided in the township as 
many as 600, none of whom had in the meantime become 
disqualified. When a fact in issue is susceptible of proof, 
testimony conducing to show its existence is not to be ex- 
cluded merely because it may be difficult, or inconvenient, 
to prove such fact. 

It has been said in explanation of the fact that there 
has been no direct adjudication upon the clause in the act 
of 1868, now under consideration, that prior to the passage 
of that act, in the cases of the State v. Winkelmeier, 35 Mo. 
103; State v. The Mayor of St. Joseph, 37 Mo. 270, and the 
State v. Binder, 38 Mo. 450, construction had been given to 
stututes, the language of which was similar to that em- 
ployed in the constitution of 1865, and that the interpre- 
tation there given was simply embodied in the act of 1868. 
Cass County v. Johnson, 95 U. 8. 360. Ido not concur in 
this view. The act of 1868 makes that conclusive, which 
was, in my opinion, only prima facie evidence before. I do 
not agree with those who think that the case of the State v. 
Winkelmeier is in conflict with the other two cases cited. 
There is a difference between the cases, but no conflict. In 
the State v. Winkelmeier it appears that an election for city 
officers was held on the same day on which a proposition 
authorizing the city to grant permission to sell refreshments 
on Sunday, was submitted—a majority of the legal voters 
of the city was necessary to confer the authority. The 
returns of that election were offered in evidence, from 
which it appeared that more than thirteen thousand voters 
participated therein, while only five thousand and thirty- 
five persons voted for granting the license, and two thou- 
sand and one persons voted against it. This court held, 
that a majority of the legal voters had not voted for the 
proposition. Had the election been a special one, and no 
vote been cast but on the refreshment act, that vote would 
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doubtless have been held to be prima facie evidence of the 
number of legal voters. 

In the case of the State v. The Mayor of St. Joseph, no 
attempt was made to show that the voters voting for the 
proposition, were not two-thirds of the qualified voters of 
the city. In the State v. Binder, the same refreshment act 
and the same election, which were considered in the State 
v. Winkelmeier, were again before the court. This time, 
however, the returns of the election held for city officers 
were not offered in evidence, and the only list of voters 
before the court, was the list of those voting for and against 
the proposition to grant permission to sell refreshments on 
Sunday. “This was the whole evidence,” said the court, 
“concerning the election and the vote.” After referring 
approvingly to the State v. Winkelmeier and the State v. The 
Mayor of St. Joseph, the court used among others, the fol- 
lowing expression: ‘“ And certainly, in the absence of any 
evidence to the contrary, it may be presumed that the voters 
voting at an election so held were all the legal voters of 
the city.” Ido not think, therefore, that it can be justly 
claimed that prior to the passage of the act of 1868, the 
rulings of this court were to the effect that the list of vo- 
ters voting at an election, was conclusive evidence of the 
number of qualified voters. 

I am of opinion that the judgment of the circuit 
court should be reversed and the cause remanded for a new 
trial. 


Napton, J.—I was not on the bench during the argu- 
ment of the township bond cases, in the winter of 1876-7, 
because of a dislocation of my wrist, which confined me 
to my room and bed, and therefore cannot give any opin- 
ion upon some of the topics discussed by my colleagues. 
I have always been in favor of arresting the issue of mu- 
nicipal bonds wheu there was a reasonable question as to 
the power of the court to issue them. 

In regard to the construction of the act of March 28rd, 
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1868, when considered in connection with subscriptions 
made and bonds issued, I may be allowed to say now, to 
prevent misapprehension of my views, that I concur in 
the opinion of Waite, C. J., in the case of Cass County v. 
Johnson, at the present term of the Supreme Court of the 
United States. 




































Wess v. Larayerte County. 


1. Township Railroad Aid Act: rwo-ruirps or THE voTeRS. The 
act of 1868, to facilitate the construction of railroads (Acts 1868, p. 
92,) is unconstitutional and void, because it permits a subscription 
to be made by a township to the stock of a railroad company, if 
two-thirds of the qualified voters who vote on the question at an 
election are in favor of it, whereas the constitution of 1865 required 
the assent of two-thirds of all the qualified voters to authorize any 
municipal subscription. 

: DIVERSION OF STATE AND COUNTY REVENUE: LAW UNCONSTITU- 

TIONALIN PART. This act is also unconstitutional, because section 5 

of the act devotes all the State and county taxes to be collected 

within any township from any railroad company to which the towne 
ship has subscribed, to the reimbursement of the township for its 
subscription, and after it is fully reimbursed, then to the school 
fund of the township. This is indirectly making the State extend 
its aid to railroadsin violation of Sec. 13, Art. 11 of the constitution 
of 1865; and is likewise making the county extend its aid to rail- 
roads without the assent of two-thirds of the qualified voters of the 
whole county, in violation of Sec. 14, Art.11. Section 5 is the com- 
pensatory section, and may be said to sustain to the whole act the 
same relation that the consideration clause sustains to a contract; 

hence it cannot be held that this section only is inoperative. The * 

whole act is void. 

UNINCORPORATED TOWwNsHIPs. This act is also void be- 
cause the Legislature had no power to authorize municipal town- 
ships to subscribe to railroad ' companies. It could give the power 
only to corporate or quasi corporate bodies such as counties, cities 
or towns. ; 

4 Municipal Bonds issued under an unconstitutional statute, are 
void into whosoever hands they may come. 
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Per Napron, J 


The Township Aid Act has received a legislative, judicial and 
popular construction which leaves its validity no longer an open 
question. 

Hough, J., also dissented from the opinion of the court as to the 
validity of the act. 

Lexington & St. Louis Railroad Bonds. The charter of the 
Lexington & St. Louis Railroad Company, (Acts 1859-60, p. 399,) 
the amendatory act of January 4th, 1860, (Ib., p. 400,) and the fund- 
ing act of March 24th, 1868, (Acts 1868, p. 46,) taken together au- 
thorize the issue in payment of a county subscription to that com- 
pany of bonds bearing interest at the rate of ten per cent. per an- 
num payable semi-annually. 


Error to Lafayette Circuit Court—Hon. Wm. T. Woon, 
Judge. 


The coupon described in the first count of the petition 
was for interest at the rate of ten per cent., payable semi- 


annually. 
Alex. Graves for Lafayette county. 


1. The Lexington & St. Louis railroad bonds are 
void, because neither the charter of that company nor the 
supplemental act of January 4th, 1860, authorized the 
county to issue ten per cent. bonds with interest payable 
semi-annually and the funding act of March 24th, 1868, is 
void, being in conflict with section 32, article 4, constitution 
of 1865. See People v. Commissioners of Palatine, 53 Barb. 713 
Grubbs v. State, 24 Ind. 97; People v. Mellen, 32 Ill. 181; 
State v. Lafayette County Ct., 41 Mo. 40. 

2. The township aid act contravenes section 18, arti- 
cle 11 of the constitution of 1865. Townships have no 
corporate capacity, and the act of March 23d, 1868, recog- 
nizes the fact that such townships have no corporate or 
contracting capacity ; the act does not attempt to confer 
any such power upon the townships; but requires that 
upon certain conditions the subscription shall be made by 
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the county court, and bonds shall be issued in the name of 
t 1e county for and on behalf of the township. Previous to 
the passage of the “aid act,” the only law affecting town- 
ships is found in the Territorial law which divided each dis- 
trict in the territory into townships, which should constitute 
tie territorial limit of a justice of the peace’s jurisdiction 
and the beat of a constable. The act of March 23d, 1868, 
attempts to give to the county court the power to make a 
contract in representative capacity, and in the name of the 
county, which shall become a charge upon the real estate 
of the township, when the township itself has no power 
whatever to make such contract. It is the paradox of a 
principal! which is incompetent to contract, appointing an 
agent to make a valid and binding contract upon that 
principal. If these townships may thus be charged with 
obligations, why may not congressional townships also? 
The municipal township is an arbitrary division of the 
territory of the State, as is also the congressional town. 
ship, and as the congressional township is not a part of 
the county properly so considered (though it may be em- 
braced in the county limit) so it would seem that the 
townships created by the territorial law are more appro- 
priately arbitrary police sub-divisions of the State. 
Section 13 of the constitution, declares that the State shall 
not become a stockholder in any corporation, and it would 
seem that upon the principle “the whole is greater than 
any of its parts,” the prohibition would apply to each 
integral part of the State contained in these townships. 

8. The act also contravenes section 14, article 11, in 
that it does not require the assent of two-thirds of the 
qualified voters of the township to a township subscrip- 
tion. Harshman v. Bates County, 92 U. 8. 569; Kirkbride 
' vy. Lafayette County, (U. 8. C. C. W. D. Mo. November 
term, 1876.) Neither the State v. Linn Co. Ct., 44 Mo. 507; 
Bassett v. Mayor, 37 Mo. 270, nor State v. Binder, 38 Mo. 
450, militate against this view. 

4. The act also contravenes section 16, article 11 of 
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the constitution. We ask a re-examination of the deci- 
sion in State v. Linn County Ct. upon this point in the 
light of the reasoning in N. Mo. R. R. Co. v. Maguire, 49 
Mo. 508. The precedents in this court permit this to be 
done. See Hamilton v. Marks, 63 Mo. 167; 8. ©. 52 Mo. 
78; Shirts v. Overjohn, 60 Mo. 305; Briggs v. Ewart, 51 Mo. 
245; Martin v. Smylee, 55 Mo. 578; Corby v. Weddle, 57 
Mo. 472; Schattner v. Kansas City, 53 Mo. 162; Thurston 
v. St. Joseph, 51 Mo. 510; Gurno v. St. Louis, 12 Mo. 415; 
Taylor v. St. Louis, 14 Mo. 29; Hoffman v. St. Louis, 15 


Mo. 651. 


Norton, J.—This suit was instituted in the circuit 
court of Lafayette county. The petition contains two 
counts, the tirst of which is founded upon a coupon or in- 
terest warrant of a county bond of defendant, issued to 
the Lexington & St. Louis Railroad Company ; the second 
of which is founded upon a coupon of defendant’s bond 
for and on behalf of Sni-a-bar township, in said county, 
issued to the Lexington, Chillicothe & Gulf Railroad Com- 
pany. It is alleged that the bond, a coupon of which is 
declared upon the first count, was issued by virtue of an 
order of the county court, and an act of the General As- 
sembly, approved December 9th, 1859, authorizing the 
county court of any county through which the Lexington 
& St. Louis Railroad might pass, to subscribe to its capital 
stock, and issue the bonds of the county in payment 
thereof and by virtue of an act amendatory thereof, and 
an act of March 24th, 1868, authorizing counties to fund 
their debts. It is further alleged that the bond, a coupon 
of which is declared upon in the second count, was issued 
to the Lexington, Chillicothe & Gulf Railroad, by virtue of 
an order of the county court, and an act of the General 
Assembly,approved March 23rd,1868,entitled “An act to fa- 
cilitate the construction of railroads in the State of Missouri” 
and authorized by a vote of two-third of the qualified voters 
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of Sni-a-bar township voting at an election held for that 
purpose, 

The defendant demurred to both counts of the peti- 
tion; to the first on the ground that the acts referred to in 
the petition, did not confer authority on the county court 
to issue the bond or coupon; to the second, on the ground 
that the act of March 23rd, 1868, under the authority of 
which the coupons sued upon was issued, was unconstitu- 
tional and void. The court sustained the demurrer to the 
eecond count, overruled it as to the first, and entered judg- 
ment accordingly, to which action both parties excepted 
and the cause is befure us on writ of error. 

The exception taken to the action of the trial court, 
in sustaining the demurrer to the second count of plain- 
tiff’s petition, involves a determination of the validity of 
the act of March 23rd, 1868, under which the coupon in 
suit was issued. It is insisted that said act is violative of 
sections 13, 14 and 15, of the constitution of 1865, and be- 
fore proceeding directly to the question presented, it may 
be useful to consider the state of the law at the time that 
instrument was framed and adopted in order to determine 
what was intended to be accomplished by the sections to 
which our attention has been called. Section 1, Art. 7 of 
the constitution of 1820, provided, “ that internal improve- 
ments should be forever encouraged by the government of 
the State,” and the General Assembly had put this injunction 
into practical cperation by loaning the credit and issuing the 
bonds of the State, to various railroad enterprises, where- 
by a debt of many millions of dollars had been contracted, 
the payment of which entailed heavy burdens on the peo- 
ple. There was, therefore, up to 1865, no limitation on 
the power of the Legislature to contract debts on the part 
of the State, for such purposes, but a positive injunction 
justifying the exercise of such power. Besides this, our 
statutes were filled with acts incorporating railroad com- 
panies, in the charters of which, counties, citiee and towns 
were authorized to subscribe to their capital stock, and 
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issue bonds in payment without submitting, either the 
question of subscription or the issuance of bonds, to the 
voters of such municipalities. Under these laws, subscrip- 
tions were freely made, bonds issued and debts contracted 
on behalf of counties, cities and towns, without the con- 
sent of the people charged with their paymext. Such was 
the condition of things when the convention which framed 
the constitution of 1865 was called, and the facility with 
which acts of this character were passed and debts con- 
tracted under them, were evils it was called upon to deal 
with and remedy. 

The convention not only left out of the constitution 
prepared by it, and adopted by the people, the injunction 
contained in the constitution of 1820, that internal im- 
provements should be forever encouraged in the State, 
but, on the contrary, positively forbade giving the aid or 
lending the credit of the State to any corporation in the 
future. This prohibition is contained in section 13, article 
11, and is as follows: “The credit of the State shall not 
be given or loaned in aid of any person, association or cor- 
poration ; nor shall the State hereafter become a stock- 
holder in any corporation or association, except for the 
purpose of securing loans, heretofore extended to certain 
railroad corporations by the State.” This section effectu- 
ally cured the evil of any further contracting of debts, in 
this respect, on the part of the State, which, anterior to 
that time, the Legislature had so freely indulged in. While 
the binding obligation of such debts, up to that time cre- 
ated, was fully recognized, and ample provision made for 
their payment, the making of any more such was wholly 
interdicted, and enterprises for the promotion of which 
these debts had been incurred, should be left (so far as the 
State was concerned) to be prosecuted in the future by pri- 
vate capital. 

Having thus disposed of this matter, the evil arising 
from the facility with which county, city and town debts 
had been contracted, under legislative authorization, was 
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to be disposed of. This the convention undertook to ac- 
complish by section 14, which is as follows: “The Gen- 
eral Assembly shall not authorize any county, city or town 
to become a stockholder in or loan its credit to any com- 
pany, association or corporation, unless two-thirds of the 
qualified voters of such county, city or town, at a regular 
or special election, shall assent thereto.” This section fol- 
lows immediately after Sec. 18, which, as we have seen, 
had stripped the State of all power to contract a debt, on 
account of railroads, or to become a stockholder therein, 
except to secure a debt already contracted, and embodies 
the same spirit which is to be found in Sec. 13, though not 
to the same extent. The convention, by this section, was 
attempting to impose limitations and conditions on the 
power of the General Assembly, hitherto unlimited and 
unrestrained, and which had been, in very many cases, so 
exercised as to authorize county courts, city councils and 
town trustees, in their own discretion, and without taking 
the sense of the people, to subscribe to the stock of corpo- 
rations, and issue bonds in payment. This abuse of power 
was the mischief complained of, and intended to be reme- 
died by the section, and to interpret it so as to make the 
assent of two-thirds of those actually voting, mean the 
same thing as the assent of two-thirds of all having a right 
to vote, and as a fulfillment of the constitutional prerequi- 
site to a subscription would, we think, be doing violence 
to the language employed, and ignoring the import of the 
words, as well as the object sought to be accomplished by 
their use. 

“ Constitutions are not designed for metaphysical or 
logical subtleties. They are instruments of a practical 
nature, designed for common use, and fitted for common 
understanding. The people must be supposed to read 
them with the help of common sense, and cannot permit 
in them any recondite meaning or extraordinary gloss.” 
Story Con. (§ 451.) Following this doctrine and applying 
the rule that words are to be understood in their usual and 
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commonly accepted sense, we must construe the word “as- 
sent,” used in the 14th section, as meaning consent, actu- 
ally expressed by the affirmative vote cast at any election 
authorized to be held. State exrel. v. Brassfield, ante p. 831; 
State ex rel. v. Sutterfield, 54 Mo. 392; State v. Winkelmeier, 
85 Mo. 103. The constitution prescribes as a prerequisite 
to any subscription, that “ two-thirds of the qualified voters 
shall assent to it,” the act of 1868 requires only the assent 
of two-thirds of those voting, and because of its repug- 
nancy to the constitution, we hold it to be void. 

It is urged that although the words “voting at such 
election,” may render the act obnoxious to the constitu- 
tion, it should not, for that reason, be declared void, if, by 
striking out those words, the act would be made to con- 
form toit. Wedo not concur in this view. It must, we 
think, be conceded that section 14 does not enforce itself, 
and that no county court could be invested with authority 
to issue bonds, except by a law enacted in conformity with 
its provisions. This the General Assembly attempted to 
do by the act of 1868, but failed to do, by prescribing a 
rule for the guidance and government of the court, unau- 
thorized by the section, and such court could only act in 
conformity with the authority conferred by the act. In 
the case of St. Jo. & Denver City R. R. Co. v. Buchanan 
County Court, 39 Mo. 485, it was held that the “constitu- 
tion, except when special provision is made for that pur- 
pose, does not enforce itself. It defines certain powers, 
but to make them operative, legislation is necessary.” In 
the case of Kirkbride v. Lafayette County, decided by 
Judge Dillon, at the November term, 1876, U. S. C.C., he 
uses the following language: “ Without expressing any 
opinion whether there was a want of power to issue the 
bonds, on the ground that the railway company to which 
the subscription was made, and the bonds issued was not 
one whose line of road was near to the township, or if it 
be not near to the township, whether under the recital in 
the bond, that fact would avail to defeat a recovery by u 
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bona fide holder for value, ] concur in the result, on the 
ground that the case is controlled by Harshnan v. Bates 
County, 92 U. 8. 569. The judgment of the court in that 
case held the act of March 23rd, 1868, recited in the bonds 
as the authority for their issue unconstitutional, and this 
is the only act authorizing township bonds like these here 
in suit ever passed by the General Assembly of Missouri. 
The circumstance in this case that two-thirds of all the 
voters of the township did, in fact, vote for the subscrip- 
tion, is without legal significance, and cannot have the ef- 
fect to validate the act of March 23rd, 1868, in respect to 
the matter in which the Supreme Court holds it to conflict 
with the constitutional requirements.” The vice of the 
words, “voting at such election,” in the judgment of the 
court in the case of Harshman v. Bates County, rendered 
the act invalid, as is shown by the opinion of Justice 
Bradley, rendered therein, and the opinion of Chief Jus- 
tice Waite, in County of Cass v. Johnson, 95 U. 8. 360, who 
uses the following language: “In Harshman v. Bates 
County, we incidentally decided the act to be unconstitu- 
tional, but the point then specially in controversy was as 
to the applicability of the constitutional prohibition to 
township organizations.” 

It is also claimed that section 5 of the act of 1868 is 
void. It is as follows: “In all cases where a railroad, or 
branch railroad, in this State, shall be built, in whole or in 
part, by subscriptions to its stock, by counties, cities or 
townships, the proceeds of all State and county taxes lev- 
ied upon such railroad company or branch so built, or the 
property thereof, shall be paid into the treasury of the 
counties where collected, and the county treasurers shall 
apportion the same, according to their several subscrip- 
tions, to such counties, cities or townships 30 subscribing 
stock, until the whole amount of. such subscription is re- 
funded to them; and such sums so apportioned shall be 
applied to the payment of the interest and principal of 
the bonds issued by such county or city on account of their 
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subscription of stock, as aforesaid, if any are outstanding, 
and, if not, it shall by them be placed to the credit of the 
school fund in such county, city or township.” It will be 
perceived that this section applies all the State and county 
taxes which may be levied on a railroad constructed, in 
whole or in part, by a township subscription, first to the 
payment of such subscription ; second, to the payment of 
the bonds and interest; and, third, after payment of such 
bonds and interest, to the school fund of such township. 
Under its provisions, a township subscribing stock to the 
amount of $5,000, which is applied to the construction, in 
part, of a railroad, would be entitled to the entire State 
and county tax levied upon such road in the county, 
although its taxable value might be a half million of dol- 
lars. 

This section would seem to be clearly obnoxious to 
both sections 13 and 14, article 11, of the constitution of 
1865, in this, that to the extent that the revenue derivable 
from a tax on such road and its property, for county pur- 
poses is taken from the county treasury, and diverted to 
the payment of bonds issued for a township, every citizen 
of such county is made in effect, and in fact, to contribute 
that much more to the treasury of the county than they 
would otherwise have to pay, and thus a township sub- 
scription would be converted into a county subscription, 
not upon the vote of two-thirds of the qualified voters of 
the county, but on the vote of two-thirds of the voters of 
a township thereof. To give this provision effect would 
overthrow the very object of section 14, which was to pre- 
vent the citizens of a county from being taxed to pay a 
railroad subscription except upon the assent of two-thirds 
of the voters of such county. To the extent that section 
5 withdraws the State tax on such roads and applies it to 
the payment of a township subscription, every citizen of 
the State, in effect, and in fact, is required to pay a part of 
such subscription, when section 13 of the constitution de- 
clares, “ that the credit of the State shall not be given or 
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loaned in aid of any person, association or corporation.” 
It is no answer to this to say that this is not giving or 
loaning the credit of the State. We agree that it is not 
done directly, but that it is done indirectly is clear; for 
what is the difference between giving this tax directly to 
the railroad corporation, and giving it toa township to pay 
a debt contracted to such a corporation? Can that be 
done indirectly which is forbidden to be done directly? If 
so, constitutional inhibitions accomplish nothing, and or- 
ganic laws may be set at naught by the merest evasion. 
We admit the power of the General Assembly to control 
and dispose of the funds and revenues of the State, in its 
fullest and broadest sense, but when it is limited and re- 
stricted by the constitution, it is to be exercised only in 
conformity thereto, and not simply according to legislative 
will. We apprehend that a law declaring that 10 per 
cent. of the State taxes should be diverted from the State 
treasury and applied to the payment of township subscrip- 
tions to the stock of any railroad thereafter to be partly 
built thereby, would be clearly violative of section 13. 
The object of the inhibition imposed by section 13, was to 
relieve the people of the State from the imposition, or 
payment of any taxes into the State treasury, to meet any 
obligation which might, in the future, be contracted by 
the State, either in giving or lending its credit to, or be- 
coming a stockholder in any corporation, and this object, 
we think, it effectually accomplishes by absolutely forbid- 
ding such debts to be thereafter made. If, under it, the 
General Assembly could not give, nor lend the credit of 
the State, nor authorize the Stateto become a stockholder, 
and raise, by taxation, money to pay such indebtedness, 
when, to say the least, the State would get as a considera- 
tion the stock thus paid for, it would seem to be absurd to 
say that, notwithstanding the prohibition, they might, by 
law, raise revenue and bestow it asa gratuity on such cor- 
poration, or give it to a township to pay a debt which 
they could not authorize to be contracted on behalf of the 
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State. Section 5 of the act does this. It declares to the 

people of the townships that although we cannot give nor 

loan the credit of the State, nor give its revenucs, in pay- 

ment of stock subscribed in a corporation, we authorize 

you to give, and become stockholders therein, and will 

give you the revenues of the State to meet the obligation. 

The 5th section of the act of 1868 is the compensato- 

ry section of the act, and may be said to sustain the same 

relation to the whole act that the consideration clause in 

a contract sustains to the whole contract. Under its pro- 

visions the people of the townships were led to suppose 

that in subscribing stock to a railroad, they could in no 
event become losers, as the tax provided for its payment 
-in said section would not only discharge the debt, but ul- 
timately secure to them in all time to come a school fund 
over and above that possessed by other townships. To 
declare this clause unconstitutional, and the remainder 
constitutional, would be like declaring the consideration 
clause of a contract void, and upholding the contract it 
was intended to support; and would, we think, be in dis- 
regard of the rule laid down in Cooley on Con. Lim., 178, 
“ that when a part of a statute is unconstitutional, that fact 
does not authorize the courts to declare the remainder 
void, unless all the provisions are connected in subject 
matter, depending on each other, operating together for 
the same purpose, or otherwise so connected in meaning 
that it cannot be presumed that the Legislature would 
have passed the one without the other.” The Sth section 
of this act being the part evidently intended to induce the 
subscription, the payment of which it provided for, we 
may reasonably presume that the General Assembly would 
never have passed the law with this section left out. Hence, 
as the provisions contained therein are connected in subject 
matter with the other provisions of the act, operate to- 
gether, and are united in purpose, the whole act is con- 
taminated with the vice of the 5th section and must fall 


with it. 
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It is also argued that the act of 1868 is void, because 
the General Assembly had no power to authorize town- 
ships as organized in this State, to subscribe to the capital 
stock of corporations, and issue bonds or impose a tax to 
pay it. This question is not free from difficulty. The 
right or power of the Legislature of a State to authorize 
aid in the construction of railroads, has not, as we think, 
been extended or applied to any other than municipal, 
public or quasi corporations, and we think it may be af- 
firmed that no case is to be found, where the point here 
raised was presented and considered, in which it has been 
adjudged that such an authority can be delegated to a 
township not having acorporate or quasi corporate exis- 
tence. Under our law, townships of the various counties 
have no such corporate being, they are not clothed with 
any of the incidents or powers of a corporation. They can 
neither sue nor be sued, contract nor be contracted with, 
but are mere geographical divisions of a county, made 
principally for election purposes, in each of which the peo- 
ple may elect a constable and two justices of the peace. 
It is declared in section 104, page 218, Dill. on Cor., “that 
a long line of unbroken decisions, in the courts of inost of 
the States, has established the principle that in the ab- 
sence of special restrictive constitutional provisions it is 
competent for the Legislature to authorize a municipal or 
public corporation to aid in the construction of railways, 
running near or to, or through them, by subscribing to 
their stock and taxing the inhabitants or the property, 
within their limits, to pay the indebtedness thereby in- 
curred.” An examination of the cases cited, from twenty 
or more States, as authority for the text, we think, dis- 
closes the fact that in no one of them was such authority 
conferred on any other than a municipal or public corpor- 
ation. "When in any case cited, the authority was conferred 
upon a township, such township had a corporate existence, 
and could contract, sue and be sued as a county, city or 
town, This being so, we cannot consent to extend the 
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principle as laid down by this writer, so far as to say that 
the Legislature of this State could confer an authority to 
aid in the construction of a railway, to a township having 
no corporate existence and sustaining only the same rela- 
tion to a county that the ward of a city does to the city. 
Counties, cities, towns and townships, only when they 
were corporations, were the only classes of political sub- 
divisions of the States upon which it had been adjudged 
the Legislatures had power to confer the rights to aid in 
the construction of railroads by subscribing to their capi- 
tal stock, and paying therefor by the issuance of bonds 
and taxation. In other words, it had only been held, when 
the constitution of 1865 was framed, that unless a State 
constitution contained restrictions on the power of the Leg- 
islature, it might confer the right on counties, cities, towns 
and townships, when such townships had corporate exis- 
tence, to become stockholders in railways and lend their 
aid to such enterprises. And as in this State, townships 
had no such corporate being, as the towns of New England 
States or the townships of many of the Western States, 
but as before stated, were mere geographical sub-divisions 
of counties, and hence the members of the convention were 
not called upon, nor was it necessary that they should im- 
pose arestriction on legislative power as to such townships, 
because it had not then been adjudicated, (although the 
courts had gone to extreme lengths on this subject,) that 
the Legislature of a State could confer the right to aid in 
the construction of a railroad on any mere geographical 
sub-division of the State, not rising to the dignity at least 
of a quasi corporation. While the decisions of courts of 
the highest character in three-fourths of the States have 
established the right of a State Legislature, unless forb:d- 
den by organic law to exercise the extraordinary power of 
authorizing municipal corporations to impose taxes aud 
contract debts for the purpose of constructing railways, 
the doctrine was, in most cases, dissented from by eminent 
julges, and has always met with muclr professional disap- 
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proval. Dill. on Mun. Cor., § 104. If an original propo- 
sition, we would hold that such power did not exist at all ; 
but it has been for so long a time settled the other way, 
and so repeatedly decided, that to the extent that these 
decisions have gone, the question is no longer open for dis- 
cussion, and the rights acquired under them cannot be 
overthrown. But the question as to whether the power 
existed in the Legislature to confer the right on any other 
than a municipal or quasi corporation, is not of that char- 
acter, and we are inclined to deny that such power existed, 
either under the constitution of 1820 or 1865. 

While we concede that it has been established by the 
courts that railways are such public improvements as would 
authorize a delegation of the taxing power to municipal 
corporations, we do not concede that this principle has 
been so far extended as to justify a delegation of it to a 
township, a mere geographical sub-division of a county, 
and in no sense a corporation. If so, may not a majority 
of the citizens of a congressional township, which is a 
legal sub-division of a county, embracing 36 sections of 
land, or the citizens of a section of 640 acres, or a quarter 
section of 160 acres, be empowered to subscribe stock to a 
railway, issue bonds and levy a tax on such township, sec- 
tion or quarter section? While we admit that the State, 
in the exercise of the right of eminent domain, may im- 
pose taxes and delegate through its Legislature the taxing 
power to its local municipal authorities for local improve- 
ments, and to be controlled by such authorities, we are un- 
willing to give it a wider scope than we think the adjudged 
cases allow, and extend its operation to mere territorial] 
divisions of a county, the logical result of which would be 
as above indicated. 

It is claimed that since the adoption of the constitu. 
tion of 1865, this court, in the Linn county case, infra., 
and the case of State, to the use of Neal v. Saline County 
Court, has determined otherwise. We think an examina- 
tion of the cases will show that the point was notin either 
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of them. In the last case the only question was whether 
an innocent purchaser of a bond, which recited on its face 
that it had been issued under and in pursuance of an act 
of the Legislature, would be protected by such recital, 
although, in truth and fact, the county court in issuing the 
bonds had not pursued the authority conferred. The power 
of the Legislature to confer the authority was not brought 
in question. In the Linn county case the point was made 
that the bonds, for the issuance of which the proceeding 
was instituted, would be, if issued, the bonds of the coun- 
ty, and-not of the townships, and therefore obnoxious to 
section 14 of the constitution, and the question of power 
was not raised. It is insisted that this court, by its for- 
mer adjudications, is precluded from a consideration of 
the validity of the act of 1868, and the doctrine of stare 
decisis has been invoked and pressed on our attention. If 
the constitutionality of this act had been heretofore fully 
presented and considered and declared valid, thereby es- 
tablishing a rule of property, we would hesitate long 
before overturning or unsettling it in any degree. We 
think this has not been done, and the case on which the 
claim is based is that of the State ex rel. v. Linn County 
Court, 44 Mo. 504, in which the points now before us were 
neither made nor considered and all that it decided was 
that a bond issued under the terms of the act would not, 
in any sense, be a county, but to all intents and purposes a 
township bond. The question before us was neither made 
nor considered in that vr any other case, and this is con- 
ceded by the court in the case of Cass County v. Johnson, 
95 U.S. 360, in which it is said that “it is true that the 
objection now made to the law was in no case presented or 
considered.” The objection now before us is identically 
the same which was before the court in Cass County v. 
Johnson, supra, and this being so, we have the authority of 
the Supreme Court of the United States in the case of 
Boyd v. State of Alabama, 94 U. 8. 648, in saying that we 
are not precluded from a full consideration of the subject. 
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The court in that case held that “courts seldom under- 
take, in any case, to pass upon the validity of legislation 
when the question is not made between the parties. Their 
habit is to meet questions of that kind, when they are 
raised, but not to anticipate them. Until then, they will 
construe the acts presented for consideration, define their 
meaning, and enforce their provisions. The fact that acts 
.in this way have often been before the court is never a 
reason for not subsequently considering their validity 
when that question is raised. Previous adjudications upon 
other points do not operate as an estoppel against the par- 
ties in new cases, nor conclude the court, upon the consti- 
tutionality of acts, because that point might have been 
raised and determined in the first instance.” Besides this, 
in view of the fact that at the October term, 1875, an 
opinion was delivered by the Supreme Court in case of 
Harshman v. Bates County, 92 U. 8. 569, declaring the act 
of March 23, 1868, unconstitutional and void, and stamp- 
ing the bonds issued under it as valueless; and in view of 
the fact that this was accepted as the law of the land for 
two years before it was overruled and recalled, in the case 
of Cass County v. Johnson, during which time ample op- 
portunity was afforded to mere schemers and speculators 
to procure the bonds thus declared to be worthless, for a 
song, we are not inclined to lend an attentive ear to the 
invocations now made that the act of 1868 is a sealed 
book, so far as the determination of its validity by this 
court is concerned, especially in face of the concession 
that it has never before been determined in any case which 
has been before us. 

It is also urged that the bonds have been issued, placed 
on the market, and have passed into the hands of inno- 
cent purchasers, and should, therefore, be upheld. While 
bonds of the character involved in this suit have been put 
on the footing of commercial paper, we apprehend no well 
considered case can be found which asserts that a bond is- 
sued under a law absolutely null and void, will be enforced 
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by the courts in the hands of anybody. A purchaser of 
such bond takes it charged with notice of a total want of 
power to issue it, and, if issued under an unconstitutional 
law it is void into whosever hands it may come. Cool- 
ey’s Con. Lim., 188 and 215; Dill. Mun. Cor., § 108, page 
228; County of Dallas v. MacKenzie, 94 U. 8. 660. While 
loss to the holder of a bond issued under a void law would 
necessarily result, it should not be forgotten that to en- x 
force the payment of such bonds by striking down the 
organic law would inflict a severe blow on good govern- 
ment and entail a greater loss on the community at large 
than mere pecuniary sacrifice. While it is the duty of 
courts to employ all the appliances and agencies provided 
for that purpose, to compel the payment of all obligations 
which are recognized as legal, it is equally their duty to 
prevent the use of any of them in the enforcement of any 
obligation which is illegal and void. While it would be 
unjust not to give force and effect to a valid contract, it 
would be equally unjust to give effect to a contract which 
the law pronounces void, either because not allowed or 
forbidden to be made. 

The only other alleged error, as appears from the rec- 
ord, is the action of the court below in overruling the de- 
murrer to the first count of the petition. It is claimed in 
support of the demurrer that the acts recited in the bond 
did not confer on the county court the authority to issue 
it. Wethink this position is not well taken, and without 
specially considering the objection referred to, in the brief 
of counsel, deem it sufficient to say that, under the act of 
1859, incorporating the Lexington & St. Louis Railroad 
Company, an act supplemental thereto, approved January 
4th, 1860, and an act entitled “an act to authorize coun- 

‘ties, cities and towns to fund their respective indebted- 
ness,” approved March 24th, 1868, the county court had 

‘ full authority to issue the bonds in question, and that the 
demurrer was rightly overruled. 

Perceiving no error, we affirm the judgment rendered 
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for plaintiff on the first.count of the petition, and we also 
affirm the judgment rendered for defendant on the second 
count, in which SHERrwoop, C. J., and Henry, J., concur: 
Judges Napton and Hoven dissent from the views here ex- 
pressed as to the constitutionality of the act of March 23, 


1868. 
AFFIRMED. 


Napton, J. Dissentrna.—Whatever might have been 
the proper construction of the article in the constitution 
of 1865, in regard to township subscriptions and bonds, 
under the act of 1868, we have a legislative, judicial and 
popular construction of it, which, in my judgment, makes 
it no longer an open question. The Legislature gave an 
interpretation to the constitution by the act of 1868, the 
highest judicial tribunal in the State sanctioned that con- 
struction in the Linn county case; the convention of 1875, 
representing, as we assume, the will of the people, recog- 
nized this construction; and now this court is called on at the 
end of ten years from the passage of the act, and after the in- 
vestment of millions of dollars in bonds issued on the faith of 
legislative, judicial and popular interpretation, to declare the 
act void, and all the money invested in bonds authorized by 
it, to have been thrown away. I prefer to decline this re- 
sponsibility. Had I been on the bench when the Linn county 
case was determined, and bonds were ordered to be issued, 
thereby affirming the constitutionality of the act of 1868, 
my opinion might have been otherwise than the one an- 
nounced. As the opportunity did not offer, I can’t say, 
with propriety, what my opinion would have been—but I 
can say now, that whatever it might have been, I would 
never, subsequently to the action of the counties in con- 
formity to the opinion of the court and the investment of 
capitalists in the bonds issued, undertake to set up my indi- 
vidual opinion in opposition to the declared sanction of 
the court. The matter was res adjudicata so far as bond- 
holders, whg invested eu the faith of it, were coucerned, 
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and so this court declared in State, use of Neal, v. Saline 
County, (48 Mo. 391,) and so this court unanimously decided 
in The State v. Miller, (50 Mo. 129). In fact, the constitu- 
tionality of the act of 1868, upon the point now urged, 
was never questioned in this State until the decision of the 
Supreme Court of the United States in Harshman v. Bates 
Co., a decision which that court retracted on the first op- 
portunity. So that when the present case arose, the law 
had the sanction of the Legislature, the State judiciary, 
the Federal judiciary and the convention of 1875. Legis- 
lative, judicial and popular interpretation all corresponded, 
and on the faith of this construction, bonds, to the amount 
of millions of dollars, were purchased by our citizens, and 
the only effect of the present decision is to annul their 
title, whilst the citizens of other States and foreigners may 
still proceed to get judgments and collect them. 
I, therefore, dissent, in toto, from the decision. 





CuLiaan, Plaintiff in Error v. STUDEBAKER. 


Pleading: sPEcIAL TAX-BILL: MUNICIPAL OFFIceRS. When the charter 
and ordinances of a city confer upon certain officers the power of 
awarding contracts for public works, an allegation, in a petition on 
a special tax-bill, that the contract for street improvement, under 
which it was issued was “‘ duly awarded” by these officers is suffi- 
cient. Section 42, p. 1020, Wag. Stat., dispenses with the necessity 
of stating the facts which authorized them to make the award. 


Error to Buchanan Circuit Court.—Hon. Josepn P. Gruss, 
Judge 


B. R. Vineyard and W. H. Sherman for plaintiff in 
error, insisted that the petition sct forth all the facts nec- 
essary to show a good cause of action. St. Louis v. Har- 
dy, 35 Mo. 261; St. Louis v. Coons, 37 Mo. 48; St. Louis v. 
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Armstrong, 38 Mo. 29; Kiley v. Forsee, 57 Mo. 890; Neenan 
v. Smith, 60 Mo. 292. 





H. K. White for defendant in error, cited 1 Chitty on 
Plead. p. 236; Chaffe v. Memphis R. R. Co. 64 Mo. 193. 


Suerwoop, C. J.—Our statute respecting practice in 
civil cases, among other things, provides: “In pleading a 
judgment, or other determination of a court or officer of 
special jurisdiction, it shall not be necessary to state the 
fucts conferring jurisdiction, but such judgment or deter- 
mination may be stated to have been duly given or made” 
(§ 42, W. 8S. p. 1020). The petition sought recovery on a 
special tax bill, and after setting out the ordinance re- 
specting public works, and the length of time necessary 
for it to be advertised, and the ordinance requiring the 
work to be done, and after setting forth also an ordinance 
requiring the city engineer to advertise for sealed propo- 
sals for the work “in accordance with the provisions of 
ordinances now in force,” states: That afterwards, and in 
pursuance of the charter and said ordinance of said city, 
the city engineer of said city, together with the mayor and 
city council of said city, did, on the 27th day of August, 
1866, duly award to one Florence Kiley, the contract to do 
the macadamizing, curbing and guttering of said Eighth 
street, from said Olive street to said Francis street, at 
twelve ($12) dollars per square, &c., &c. Then follows the 
usual averments. It seems to us that the allegations of 
the petition were sufficient under the statutory provisions 
above quoted. The determination as to whether the con- 
tract should be awarded to Kiley, rested with the city en- 
gineer, mayor and city council, under the ordinances and 
charter; these officers had thus conferred on them, under 
certain circumstances, a special authority or jurisdiction 
to make the award, and according to the statute, the facts 
conferring jurisdiction need not to be stated; it was suffi- 
cient to say that the determination, to wit, the awarding of 
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the contract, was “duly given or made.’’ This was, in 
substance, stated in the extract we have made from the 
petition. The court refused to allow plaintiff to intro- 
duce any evidence in support of the allegations of his peti- 
tion, evidently thinking it failed to state a cause of action. 
This view we regard as erroneous, and, so regarding it, we 
reverse the judgment and remand the cause. All concur. 


REVERSED. 





Unperwoop v. Bisnop, Plaintiff in Error. 


Practice—Supreme Court: PLEADINGS: AMENDMENTS. Where leave 
to amend a pleading, by interlineation has been granted by the trial 
court, the Supreme Court will regard the amendment as made, al- 
though the verbal changes may not actually have been made. 


Error to Scotland Circuit Court. 
E. R. McKee for plaintiff in error. 


Napton, J.—This is an ejectment, originally in the 
name of Pemberton Watson, guardian and curator of the 
peison and estate of John Underwood, an insane person, 
against Bela G. Bishop. After the answer and replication 
were filed and the case was ready for trial, leave was 
granted the plaintiff to amend his petition, so as to make 
the action in the name of the insane person, by his guar- 
dian, &c., instead of by the guardian as plaintiff, in accor- 
dance with Reed v. Wilson, 13 Mo. 29. This was by consent 
allowed to be done by interlineation. The change was 
made in the caption, but not in the body of the petition, 
and, of course, the petition was verbally unmeaning, as it 
read, that the plaintiff, Underwood, was guardian of Un- 


derwood, &c. 





APRIL TERM, 1878. 875 


Ransom vy. Cobb. 








The case was tried by jury, and a verdict for plaintiff 
and judgment rendered accordingly. The judgment is 
entered correctly. The writ of restitution, issued on the 
judgment, recites it incorrectly, and is copied by the clerk 
in the record. The certificate of the clerk, however, cor- 
rectly recites the action and judgment. 

When the circuit court, in accordance with plaintiff’s 
motion, ordered the amendment, it is to be regarded here 
as having been made, and it is immaterial whether the 
verbal changes are made or not. It is not the business of 
this court, upon writs of error or appeal, to revise clerical 
omissions or mistakes, if the substance of what is intended 
sufficiently appears. The judgment is affirmed. The 
other judges concur. 

AFFIRMED. 





Ransom v. Coss et al., Appellants, 


Constables: AN ACTION UNDER THE STATUTE (2 Waa. Srart., p. 844, 
219), against a constable and his securities for failing to pay over 
money collected by him, is properly brought in the name of the 
party aggrieved. 

; JUDGMENT: INTEREST. In such an action, recovery may be 
had (under 2 22, p. 844, 2 Wag. Stat.,) of the amount, for which the 
constable is delinquent, with interest thereon at the rate of one 
hundred per cent. per annum, but the judgment, after its date, can 
only bear interest at six per cent. per annum. (1 Wag. Stat., p. 
783, 2 3.) 


Appeal from Jackson Special Law and Equity Court.—Hon. 
R. E. Cowan, Judge. 


Wm. E. Sheffield tor appellants. 
J. E. McKay for respondent. 
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Henry, J.—There being no bill of exceptions in this 
cause, no alleged errors will be considered except those 
4, gonmrantes: an predicated of the record proper. Defendants 
statute. insist that the suit should have been in 
the name of the State. It was a proceeding before a 
justice of the peace, on a constable’s bond, against him 
and his securities, and was in compliance with the 19th 
section, article 8, Wag. Stat. 844. Plaintiff had.the option 
of proceeding against the constable and his securities 
in that manner, or on the official bond, section 26, article 
8, Wag. Stat. 845. 

The court rendered a judgment against defendant for 
$85.95, and for the further sum of $207.34, as penalty, with 
a cntriatwete interest on said sum of $85.95, at the rate of 
100 per cent. per annum, from the date of the judgment 
until paid. In this, we think the court erred. There is 
nothing in the act imposing the penalty to warrant the al- 
lowance of 100 per cent. interest after the date of the 
judgment, and the third section of the act in relation to 
interest provides that all judgments and orders for money 
upon contracts, bearing more than six per cent. interest, 
shall bear the same interest borne by such contracts, and 
all other judgments for money shall bear six per cent. per 
annum, until satisfaction made as aforesaid. Plaintiff was, 
however, entitled to interest, at six per cent., upon the ag- 
gregate amount of the judgment, and not alone on the 
$85.95 ; and the judgment will be reversed and the cause 
remanded, with directions to enter a judgment for plain- 
tiff in conformity to this opinion, and that respondent pay 


the costs of this appeal. All concur. | 
, IREVERSED. 
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Epwarps v. Brown, Appellant. 


Dramshop Keeper: PARENT ANDCHILD: PLEADING. Inan action 
by a parent against a dramshop keeper for selling intoxicating li- 
quors to a minor, without the consent of such parent, under the 
statute (1 Wag. Stat., p. 552, 2 20), it is not necessary to allege in the 
petition the peculiar kind of liquor so sold. 

: : BOND For costs. Such an action is neither a qui 
tam action, nor an action on a penal statute where the penalty is 
given to the informer, and, therefore, does not come within the 
provisions of the statute (1 Wag. Stat., p. 341, 21), requiring a bond 
for costs to be filed before, or at the time of, the filing of the infor- 
mation in such cases. It is merely a suit for damages provided by 
the Legislature as a compensation to the aggrieved parent. 





Appeal from Cape Girardeau Circuit Court.—Hoy. D. L. 
Hawkins, Judge. 


Louis Houck and Wilson Cramer for appellant. 


J. B. Dennis and H. B. Wilson for respondent, ar- 
gued that the suit was not for a penalty, but for liquidated 
damages fixed by statute. Gower v. Saltmarsh, 11 Mo. 271; 
Coover v. Moore, 31 Mo. 574; James v. Christy, 18 Mo. 162; 
Burr. Law Dict. Title, qui tam. 


Napton, J.—This proceeding was under the 20th sec- 
tion of our statute concerning dram-shops, that provides 
that “every dram-shop keeper who shall sell, give away or 
otherwise dispose of, or suffer the same to be done about 
his premises, any intoxicating liquors, in any quantity, to 
any minor, without the permission of the parent, master 
or guardian of such minor first had and obtained, shall 
forfeit and pay to such parent, master or guardian, for ev- 
ery such offense, fifty dollars, to be recovered by the party 
entitled to sue, by civil action, in any court having compe- 
tent jurisdiction against such dram-shop keeper,” ‘be. The 
following section provides that a sale by a clerk or agent 
shall be deemed a sale by the proprietor. The 27th sec. 





878 SUPREME COURT OF MISSOURI, 


Edwards v. Brown 








tion declares that the term “ intoxicating liquor” shall be 
construed to mean fermented, vinous or spirituous liquors, 
or any composition of them, and that the provisions of 
the act shall be liberaliy construed. This action was by 
the father against the defendant for selling intoxicating 
liquor to his son, and originated before a justice of the 
peace. The petition states that “the plaintiff is the father 
of Charles A. Edwards, a minor under the age of 14 years; 
that on or about the 4th of August, 1874, at the county 
of Cape Girardeau and Stute of Missouri, the defendant, 
being then and there a duly licensed dramshop keeper, 
did sell and give to said minor, C. A. Edwards, intoxivca- 
ting liquor, and suffer the same to be done about his prem- 
ises without the permission of the parents of said C. A. 
Edwards first obtained, wherefore James F. Edwards prays 
judgment against said defendant in the sum of fifty dol- 
lars, under the provision of section 20, of Ch. 48, Rev. 
Stat.’ In the justice’s court the plaintiff had a verdict and 
judgment. In the circuit court, to which the defendant 
appealed, he filed a motion to dismiss, on the ground that 
the suit was an action on a penal statute, by which the 
penalty was given to the informer, and the plaintiff had 
not given any bond, as required by section 1 of article 1 
of Ch. 38, Wag. Stat. This motion was overruled and an 
exception taken. At the trial, defendant objected to the 
introduction of any evidence on behalf of plaintiff on the 
ground that no cause of action was stated in the petition. 
This was also overruled and the plaintiff had a verdict and 
judgment. 

The points made here are first, that the petition 
was defective in not stating the kind of liquor sold or given 
1. pramsnor Keer- to the minor; and, second, that no bond was 
child?" pleading. filed previous to the suit, as required by the 
1st See. of Art. 1, of Ch. 38, 1 Wag. Stat., p. 341. In re- 
gard to the first point, the case of the State v. Coz, (29 
Mo. 475,) is relied on. It is not clear, from the reported 
opinion in that case, what was the precise defect in the in- 
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dictment—but, whatever it may have been, it has no ap- 
plication here, where the proceeding was not an indictment, 
but a civil action to recover a forfeiture for a violation of 
astatute. It is undoubtedly necessary to state the facts 
which show that the statute has been violated—but the 
sale to the minor of intoxicating liquors, whatever may 
have been the peculiar kind of liquor, is declared by the 
act to be sufficient to authorize the parent or guardian to 
recover. The definition of an intoxicating liquor is given 
in the law, and it was a matter of evidence whether the 
plaintiff established the charge of tha-sale of such liquor 
to his son. 

The first section of Art. 1, concerning costs, (1 Wag. 
Stat., pp. 341, 342,) provides that in “ all qui tam actions and 
; ___; actions on penal statutes, where the penalty 
bond for costs. ig given to the informer,” a bond for costs 
must be filed before or at the time the information is filed. 
It has repeatedly been decided by this court, in reference 
to this section, that, if a bond is offered when a motion 
to dismiss for want of one is filed, the court should receive 
the bond and overrule the moticn to dismiss. (1 Mo. 638.) 
But this is not a qui tam action, nor is it an action on a 
penal statute where the penalty is given to the informer. 
It is merely a suit for the damages considered by the Legis- 
lature to be a sufficient compensation to the party aggrieved. 
The plaintiff is not an informer, within the meaning of that 
term. No such right, as is here asserted, was given by 
the act to any one who might think proper to present or 
prosecute what was known to the common law as an infor- 
mation. An information is defined in Bacon’s Abridgment, 
to be an accusation or complaint exhibited against a person 
for some criminal offense (below the grade of felony), 
which, from its enormity or dangerous tendency, the pub- 
lic good requires should be restrained or punished, and 
differs principally from an indictment in this, that an in- 
dictment is found upon the oath of twelve men and an 
information is only the allegation of the officer who ex- 
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hibits it. It is a prosecution originating, as Bacon says, 
with an officer, but may originate with a private citizen, 
but its object is, not compensation to the informer, (except 
in quitam actions,) but solely the public advantage. This 
action is for damages sustained by the plaintiff, liquidated 
by the statute, and could be maintained by no common 
informer. The plaintiff is responsible for costs as in ordi- 
nary civil actions. Judgment affirmed. The other judges 


concur, 
AFFIRMED. 





Tue Strate v. Crinton, Appellant. 


Forgery: unpEeR section 28, p. 1091 wac. statute, an indict- 
ment for forging a promissory note is sufficient, if it correctly states 
the purport of the instrument. It is not necessary that the date of 
the making or maturity shall be given. 

Proof of Handwriting. When the genuineness of a written in- 
strumert is the subject of investigation, it is not competent to 
prove the execution of other papers having no connection with the 
case, and then, by the testimony of experts, who have compared 
them with the instrument in question, to show that the latter is a 
forgery. 

Criminal Law: DEFENDANT AS A WITNESS: IMPEACHMENT. If a 
defendant in a criminal case becomes a witness in his own behalf, as 
permitted by the act of April 18th, 1877, (Acts of 1877, p. 356,) 
he thereby subjects himself to the same rules as to cross-examina- 
tion and impeachment as other witnesses. 

Statutes in derogation of the common law are to be so construed 
as not to infringe upon the rules or principles of the common law 
to any greater extent than is plainly expressed. 


Appeal from Phelps Circuit Court.—-Hon. V. B. Hut, 
Judge. 


L. F. Parker for appellant. 
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J. L. Smith, Attorney-General, for the State. 


Norton, J —Defendant was indicted in the circuit 
court of Phelps county, at its February term, 1877, for 
forgery in the third degree, in forging a promissory note 
of one Robert F. Springer, for the sum of $5,500. 
Defendant was duly arraigned at the February term, 
1878, of said court, put upon his trial, which resulted 
in a verdict of guilty, and a judgment assessing his pun- 
ishment at five years’ imprisonment in the penitentiary, 
from which he has appealed to this court. We give the 
following summary of the tendency of the evidence and 
the proceedings in the cause in the trial court, from which 
the principal grounds of error relied upon for a reversal 
of the judgment will appear. 

The evidence on the part of the State tended to show 
that the note mentioned was a forgery; that Springer was 
dead ; that some time after his death the defendant pre- 
sented said note to one of the executors of the estate, in 
Salem, who pronounced it a forgery, the defendant insist- 
ing that it was genuine; that the note was thereupon de- 
livered to W. G. Pomeroy, Esq., to be by him kept till the 
matter was settled ; that Springer was a wealthy man and 
worth over $30,000, $18,000 of which was in money, notes 
and accounts; that the defendant repeatedly offered to sell 
said note. To this the defendant objected, which objections 
being overruled, he excepted. When the State offered the 
note in evidence, the defendant objected, because the in- 
dictment did not sufficiently describe the same, which 
objections were by the court overruled. 

During the trial the State was permitted to prove that 
the signature of Springer to two other papers, which were 
in no way connected with the cause being tried, were gen- 
uine; and tue signatures thus proved were submitted to 
two persons, experts in comparing handwritings, who were 
allowed to compare the same with the signature of Spring- 
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er alleged to be forged, and give their opinion as to 
whether they were written by the same person. This ac- 
tion was excepted to by defendant. 

The defendant testified, in his own behalf, that he had 
deposited the sum of five thousand five hundred dollars 
with Springer, to prevent his creditors from getting at the 
same; that he let Springer have three thousand dollars at 
one time, for which he took a due-bill, and twenty-five 
hundred dollars at another, whereupon Springer gave him 
the note mentioned; that it was genuine and signed by 
Springer. Defendant also offered evidence tending to show 
that such a due-bill as he described had been seen in his 
possession ; that Springer was at his house on the day 
named by him; that the defendant and Springer were seen 
in a small room together. 

In rebuttal the State introduced several witnesses and 
propounded to each of them this question: “Do you 
know the defendant’s general character in the neighbor- 
hood where he lives, for truth and veracity, honesty, chas- 
tity and morality?” To which the defendant objected, 
because the defendant had not put his character in issue; 
because the testimony, if proper at all, ought to be con- 
fined to truth and veracity, and because the question as to 
each trait ofcharacter should be asked separately ; which 
objections being by the court overruled, the defendant ex- 
cepted. Said witnesses then answered that they knew the 
general reputation of defendant in the town of Rolla, and 
that it was bad ; that defendant was well known there, but 
lived about five miles east thereof. 

The objection made by defendant to reading the note 
in evidence, because it was not sufficiently described in the 
1. rorcery : un- indictment, we think was properly overruled. 

der section 28, p. ri . 

lovi, Wag. Stat- Section 28, Wag. Stat., p. 1091, provides: 
“That in any indictment for forging any instrument, it 
shall be sufficient to describe such instrument by any name 
or designation by which the same shall be usually known, 
without setting out any copy or fac simile thereof, or other- 
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wise describing the same.” The descriptive words used in 
the indictment in question “are that the defendant did felo- 
niously, make and forge a certain promissory note purport- 
ing to be the act of one Robert F. Springer, by which a 
pecuniary demand and obligation for the payment of the 
sum of five thousand five hundred dollars by the said Rob- 
ert F. Springer to the said Jacob Clinton, purported to be 
created.” It was further alleged asa reason for not de- 
scribing the note more particularly, that it was in the 
possession of defendant. The note offered in evidence 
answered the description contained in the indictment. It 
purported to create a liability on the part of Springer to 
pay to Clinton the sum of five thousand five hundred dol- 
lars. It is true that the indictment did not give the date 
of the note nor the time when it was payable, nor do we 
deem this material, in view of the statute and the allega- 
tion in the indictment that the note being in the hands of 
defendant, could not be more particularly described. When 
the indictment contains enough to notify defendant of the 
charge, such minuteness of description may be dispensed 
with, and such was the design of the statute. State rv. 
Smith, 31 Mo. 120; State v. Fisher, 65 Mo. 487; State v. 
Watson, Ib. 115. 

It is also insisted that the court erred in allowing two 
witnesses, experts in comparing hand-writing, to give their 
2. proorornanp. OPinion as to the genuineness of Springer’s 
aad signature to the note in question, with two 
other writings of Springer, not connected with the cause, 
which were proved to be genuine. When proof of hand- 
writing is necessary to be made, all the authorities agree that 
it may be proved by a witness who is acquainted with the 
hand-writing of the party in controversy, and this rule has 
been relaxed in two cases: 1. When the writings are of 
such antiquity that living witnesses cannot be had, and 
yet are not so old as to prove themselves. Here the course 
is to produce other documents, either admitted to be genu- 
ine or proved to have been respected, treated and acted 
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upon as such by all parties, and to call experts to compare 
and testify their opinion concerning the genuineness of 
the instrument in question. 2. When other writings, ad- 
mitted to be genuine, are already in the case. Here the 
comparison may be made by the jury, with or without 
experts. 1 Green. Ev., § 578. 

The writings offered in evidence in this case, as stand- 
ards of comparison, are not embraced in either of the 
above classes, but were irrelevant to the record and under 
the common law rule were inadmissible. For the rejection 
of such evidence, two reasons have been assigned,viz: “First, 
the danger of fraud in the selection of the writings offered 
as specimens for the occasion; and secondly, that if ad- 
mitted, the genuineness of these specimens may be con- 
tested, and others successively introduced, to the infinite 
multiplication of collateral issues, and the subversion of 
justice. To which may be added the danger of surprise 
upon the other party, who may not know what documents 
are to be produced, and may not, therefore, be prepared to 
meet the inferences to be drawn from them. The same 
mischiefs would result, if the same writings were intyp- 
duced to the jury through the medium of experts.”f 1 
Green Ev., Sec. 580. It may, however, be observed that 
in England this rule has been overthrown by an act of 
parliament, passed in 1854, in relation to procedure in civil 
cases, and to be found in Vol. 94 of Statutes at Large of 
the United Kingdom, and Chap. 125, p. 800, 17-18, Vic., 
in which it is provided, “ That comparison of a disputed 
writing with any writing proved to the satisfaction of the 
judge to be genuine, shall be permitted to be made by wit- 
nesses; and such writings and the evidence of witnesses 
respecting the same, may be submitted to the court and 
jury as evidence of the genuineness or otherwise of the 
writing in dispute.” It may also be observed that in 1865 
another act was passed extending and making applicable 
the above rule in all criminal trials. (Vol. 43, London 


Law Journal, Chap. 18, p. 75.) 
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While the common law rule which forbids the prouf 
and admission in evidence of writings irrelevant to the 
record for the sole purpose of erecting a standard of com- 
parison of hand-writings has been thus abrogated in Eng- 
land, and while the decisions of the courts of the different 
States of our own country are so conflicting as to be irrec- 
oncilable, we are disposed to adopt the rule extracted by 
Greenleaf (Sec. 581, Vol. 1), as being in harmony with a 
majority of them, leaving it to legislative action to make 
any change deemed desirable. The rule thus laid down is 
“that such papers can only be offered in evidence to the 
jury when no collateral issue can be raised concerning 
them, which is, only when the papers are either conceded 
to be genuine, or are such as the other party is estopped 
to deny, or are papers belonging to the witness, who was 
himself previously acquainted with the party’s hand-writ- 
ing, and who exhibits them in confirmation of his own 
testimony.” This court has in the case of the State v. 
Scott, 45 Mo. 804, given its sanction to the rule thus laid 
down, and we are nat disposed to extend its operation so 
asa to allow collateral issues to be raised in regard to the 
hat d-writing of instruments in no way relating to or con- 
nected with the cause. For the error committed in allow- 
ing such writings to be proved as standards of compari- 
son, and in permitting witnesses to express their opinion 
as to the genuineness of the writing in question, based on 
a comparison of such standard with the disputed writing, 
the judgment must be reversed. 

As the cause will be remanded for re-trial, we deem it 
proper to notice the objection to the action of the court in 
8. criminal. LAW: allowing the State to inquire into the gener- 
witness; impeach- a] character of defendant for the purpose of 
impeaching him as a witness, he having been sworn as a 
witness and having given evidence in the cause. This 
presents a question of the first impression in this court, 
and involves a construction of the act of 1877, (Acts of 
1877, p. 856.) which provides as follows: “No person 
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shall be rendered incompetent to testify in criminal causes 
by reason of being the person on trial ar examination; but 
any such fact may be shown for the purpose of affecting 
his.or her credibility, provided that no person on trial or 
examination shall be required to testify, except as a wit- 
ness.on behalf of the person on trial or examination; and 
provided further, that the neglect or refusal of the person , 
on trial or examination to testify in the case shall not raise 
any presumption of guilt, nor shall that circumstance be 
referred to by any attorney prosecuting in the cause, nor 
shall the same be considered by the court or jury before 
whom. the trial takes place.” In the solution of this 
question we may properly call to our aid the decisions 
which have been made by the courts of other States in 
the construction of statutes like ours. The following 
States have adopted statutes essentially like it: Nevada, 
New York, California, Massachusetts, Indiana, Connecticut 
and New Hampshire. 

The act of Nevada provides that “in the trial of all 
indictments, complaints and other proceedings against 
persons charged with the commission of crimes or offenses, 
the person so charged shall, at his own request, but not 
otherwise, be deemed a competent witness, the credit to be 
given to his testimony being left solely to the jury, under 
the instructions of the court. Nothing herein contained 
shall be construed as compelling any such person to testi- 
fy, and in all cases wherein the defendant to a criminal ac- 
tion declines to testify, the court shall specially instruct 
the jury that no inference of guilt is to be drawn against 
him for that cause.” In the case of The State v. Cohn, 9 
Nev. 179, where the defendant testified as a witness, it was 
held that he was to be treated as an ordinary witness, sub- 
ject to cross-examination, and even recall on the part of 
the State, for the purpose of asking any question proper 
to be propounded on cross-examination. 

The New York statute provides, that “in the trial of 
all indictments, * * * and, in all proceed- 
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ings in the nature of criminal proceedings, in any and all 
courts, and before any and all officers and persons acting 
judicially, the person so charged shall, at his own request, 
Lut not otherwise, be deemed a competent witness. But 
the neglect or refusal of any such person to testify shall 
not create any prejudice against him.” In the case of 
Brandon v. The People, 42 N. Y. 265, it was held that when 
a defendant voluntarily offers himself as a witness, he can- 
not invoke the legal principle, that his character cannot 
be attacked by the prosecutor, he not having himself first 
put it in controversy ; and it was further held that the ques- 
tion asked him on cross-examination, “ have you ever be- 
fore been arrested’ for theft?’ was a proper question, no 
suggestion of privilege having been made. It was also 
held that when he elected to become a witness, he left his 
position as defendant, and while on the stand was subject to 
the same rules and called upon to submit to the same tests 
which could by law be applied to other witnesses. This 
case was followed in 50 N. Y. 240, in the case of the People 
v. Connors, where it was held that a defendant availing 
himself of the privileges of the act assumed all the bur- 
dens necessarily incident to the position. In the case of 
Fralich v. The People, 65 Barb. 48, where defendant was 
tried and convicted of murder, held that when he took the 
stand as a witness he was subject to the same rules of ex- 
amination, and to be contradicted as any other witness. 
In the case of MeGarry v. The People, 2 Lansing 227, held 
“that when the defendant became a witness, he might be 
examined as to any matter pertinent to the issue; that his 
becoming a witness was a voluntary act, and when he 
made himself a witness, under the privileges of the act, he 
waived the constitutional protection in his favor and sub- 
jected himself to the peril of being examined as to any 
and every matter pertinent to the issue. Any other con- 
struction would render the statute the most effectual shield 
to crime and criminals that could be devised.” People v. 
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Carey, Albany Law Journal, vol. 17, p. 432, decided Feb- 
ruary term, 1878. 

In 41 Cal. 429, People v. MeGungill, it was held that 
the fact that defendant offered himself as a witness did not 
change as to him the rules of practice with reference to 
the proper limits of a cross-examination; nor could the 
prosecutor legally claim that defendant should be made a 
witness against himself for the State. In Massachusetts, 
under a statute which allows a defendant in a criminal 
case, at his own request, and not otherwise, to testify in 
his own behalf, and provides, “that he shall be deemed a 
competent witness,” Bigelow, C. J., held that he was com- 
petent not for a special purpose, or to give evidence only 
which shall operate in his own favor, but competent to 
testify to any facts relevant and material to the issue. Like 
all other witnesses, he is to tell the truth and the whole 
truth concerning any matter to be inquired about. If he 
offers himself as a witness, he waives his constitutional 
privilege of refusing to furnish evidence against himself, 
and may be interrogated as a general witness in the cause. 
In Indiana, under a similar act, in case of Fletcher v. The 
State, 49 Ind. 124, it was held that it was proper for the 
State to attack the general character of defendant for 
truth, but not his general moral character. This was fol- 
lowed in the case of Mershon v. The State, 51 Ind. 14. In 
State v. Ober, 52 N. H. 459, when a defendant voluntarily 
becomes a witness, held “that for the time being he oceu- 
pies the position of a witness, with all its rights and sub- 
ject to all its duties and obligations. If he gives evidence 
against himself it results from his voluntary act of becom- 
ing a witness, and not from compulsion.” <A similar doc- 
trine was announced in Town of Norfolk v. Gaylord, 28 
Conn. 309. In the latter State the law allowing de- 
fendants in criminal causes to testify had a short lived 
existence, being repealed in about one year after its enact- 


ment. 
In all the States, so far as we are informed, where 
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laws similar to the one under consideration have been 


passed and judicially construed, all the courts agree that a 
defendant in acriminal case who exercises the option which 
the law gives him, of testifying in his own behalf, is to be 
treated and held as any other witness, and is liable to be 
cross-examined on any matter pertinent to the issue; and 
in Indiana, where the direct question was made as to 
whether the State could attack his general character for 
truth and veracity for the purpose of impeaching him as a 
witness, it was decided in the affirmative. 

It is, however, insisted by learned counsel that our act 
is materially different from the acts of the various States 
which have been referred to. This, we think, is an error. 
It is true they are not couched in the same language, but 
the words employed convey the same idea. In all of 
tiem, as in ours, the defendant may, if he chooses, become 
a witness; he shall not be compelled or required to testify, 
and his declining to do so shall neither be considered by 
court nor jury to his prejudice. It is earnestly argued 
that the following words in our act, “that the fact that he 
is the person on trial may be shown to affect his credibility,” 
not being used in the acts of other States, makes the dif- 
ference essential, and excludes every other method of attack- 
ing the credibility of such witness. We think this position is 
not tenable. These words were doubtless incorporated in 
analogy to those used in Sec. 1, W. 8., 1372, relating to 
witnesses, which provides that “no person shall be dis- 
qualified as a witness in a civil suit or proceeding at law 
or equity, by reason of his interest in the event of the 
same, as a party or otherwise, * * but such in- 
terest may be shown for the purpose of affecting his cred- 
ibility.” This act, as well as the act of 1877, supra, is in 
derogation of the common law rule, and to hold that the 
words that “the interest of a party or witness (testifying 
under the law) might be shown for the purpose of affect- 
ing his credibility, excluded every other method of assail- 
ing it, would, we think, be against sound reason and in- 
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volve usin the anomalous position of throwing a shield 
around such witness, interested as he may be, which could 
not be thrown around witnesses wholly disinterested and 
impartial. In other words, that the character of a witness 
wholly disinterested in the subject matter of the suit might 
be attacked by the adverse party and shown to be infa- 
mous, while that of a witness interested in the case even 
to the extent of being a party and entitled to the fruits of 
the judgment, could not thus be impeached; or that the 
presumption indulged in by the law that a witness is of 
good character could be overthrown in the case of a wit- 
ness wholly disinterested, but must remain unscathed and 
indisputable when the party to the suit is himself the wit- 
ness. We cannot give the act a construction which in- 
volves a conclusion so much at war with reason. 

It is also said that statutes in derogation of common 
law are to be construed strictly. This is true, but they are 
4. STATUTES. also to be construed sensibly,tand with a 
view to the object aimed at by the Legislature. Sedg. 
Const. of Con. & Stat. 274. They are to receive such con- 
struction as not to allow the statute to infringe upon the 
rules or principles of the common law to any greater ex- 
tent than is plainly expressed in it. The act concerning 
witnesses, supra, abolished the common law rule which 
forbids any person having a pecuniary interest in the 
event of a suit, from testifying therein, and declared that 
the interest of such person might affect his credibility, but 
not his competency as a witness; and under the canon of 
construction applying to such acts, it cannot be so extended 
as to prohibit an adverse party from availing himself of 
another rule of the common law which allows him to im- 
peach the credibility of such witness by attacking his gen- 
eral character. The act of 1877 abolished the rule at 
common law, that a defendant in a criminal case could 
not be a witness in his own behalf and made the fact of 
his being the defendant go to his credibility and not to his 
competency, and the words in the act, “ that he is the per- 
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son on trial may be shown to affect his credibility,” have 
the same relation to the act that the words in the statute 
relating to witnesses, (Wag. Stat. 1372) “but such interest 
may be shown for the purpose of affecting his credibility,” 
bears to it; and to hold that the words in either act would 
amount to forbidding an attack on the credibility of a’ 
witness testifying under either act, except as therein spec- 
ified, would, we think, be not only violative of the rule of 
construction applying to such statutes, but against reason. 
The following words contained in the section, “provided 
that no person on trial or examination shall be required to 
testify, except on behalf of the person on trial or exami- 
nation,” were intended, we think, to leave it to the discre- 
tion of a defendant whether he would or not become a 
witness, and to forbid his being compelled to do so against 
his consent. They are equivalent in meaning to the words 
used in other acts above referred to, when it is said the 
“defendant, at his own request, may become a witness, 
but not otherwise” and that “nothing herein contained 
shall be construed as compelling any such person to 
testify.” 

In the light, both of authority and reason, our opin- 
ion is that a defendant, who, at his own option, becomes a 
witness, under the act of 1877, occupies the position of any 
other witness; is liable to be cross-examined as to any 
matter pertinent to the issue; may be contradicted and 
impeached as any other witness, and is to be subjected to 
the same tests. Under the rule adopted in this State and fir.t 
enunciated in the case of the State v. Shields, 13 Mo. 236; 
and followed in the cases of Day v. State, 13 Mo. 422; State 
v. Hamilton, 55 Mo. 520; State v. Breeden, 58 Mo. 507, the 
question propounded as to the general character of defend- 
ant was a proper one. 

It may be observed that the second instruction given 
on behalf of the State is objectionable in its phraseology, 
which can be corrected on another trial. It is more in the 
nature of a charge than an instruction and should be mod- 
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ified so as to direct the jury that the facts mentioned 
therein, if shown by the evidence, might be considered in 
determining the question whether the forgery was com- 
mitted at the county of Phelps. 

Judgment reversed and cause remanded, in which the 


other judges concur. 
REVERSED. 





Tur Strate v. Cox, Appellant. 


Criminal Law: DEFENDANT AS WITNESS: LIABILITY TO IMPEACH- 
MENT. When a defendant ina criminal case testifies in his own 
behalf, the State may impeach his character before he offers any 
evidence that it is good; his testimony is subject to the same rules 
and tests as that of any other witness. 

: HOW IMPEACHED. In impeaching a witness, evidence of his 
reputation for general moral character, as well as of that for truth 
and veracity, is admissible ; but before permitting witnesses to tes- 
tify as to such reputation, they must show that they are acquainted 
with it. 


Appeal from Henry Circuit Court—Hon. Foster P. Wriaut, 
Judge. 


B. G. Boone for appellant. 
J. L. Smith, Attorney General, for respondent. 


Suerwoop, C. J.—The defendant, indicted for grand 
larceny, was tried, convicted and appeals here. 

1. It is objected for defendant that the evidence ad- 
duced was insufficient to establish his guilt. We have 
read the testimony, and are of a different opinion. A\l- 
though the evidence was circumstantial, it certainly tended 
strongly to show defendant to be the thief who stole the 
harness, and his explanations as to the property being 
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found in his possession, and as to his alleged purchase of 
it, not long after it was stolen, from a mere stranger, whom 
he met on the road, are very far from satisfactory; because 
defendant was at Montrose when Banke’s harness was 
stolen, knew the harness well, had previously borrowed 
a portion of it, knew the next morning after it was mis- 
sing that it had been stolen, and yet when the harness is, 
according to his account, offered to him for less than two- 
thirds of its value, and within a few days after the occur- 
rence of the theft, he makes no inquiries, but blindly 
purchases the harness, as well as some other articles from 
an entire stranger. The jury, no doubt, properly thought 
the story told by defendant in relation to his alleged pur- 
chase, was altogether too improbable for rational belief. 

2. In reference to the instructions, inclusive of the 
third, to which special objection is made, we discover not 
the slightest objection. They are in the form adopted and 
sunctioned by this court in numerous instances. 

8. As tothe admission of evidence on behalf of the 
State, respecting the character of defendant, and to im- 
peach it before he had adduced any evidence showing it to 
be good, no error was committed. When defendant came 
upon the witness stand, he did so, on precisely the same 
footing as any other witness, and subject, of course, to the 
same rules and tests. (State v. Clinton, decided at this 
term, ante p. 380.) 

4. And under our rulings, it was perfectly competent 
also, to show not only the standing of the respective wit- 
nesses as to truth, &c., but also to show their general moral 
character. (State v. Clinton, supra.) But error was com- 
mitted in permitting the witnesses who testified as to the 
reputation of defendant, to thus testify, without first laying 
the necessary foundation, by showing themselves acquaint- 
ed with such reputation. For this, the only error we dis- 
cover as having occurred at the trial, the judgment must 
be reversed and the cause remanded. All concur. 
REVERSED. 
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JEFFERSON City v. Open, Plaintiff in Error. 


*Bill of Exceptions: motions AND INsTRUCTIONS are no part of the 
record, and can only be made part of it by being incorporated bodily 
in a bill of exceptions. If not so incorporated, they can not be 
noticed by the appellate court. Mere reference to them in the bill 
by citing the page of the transcript on which they appear is insuffi- 
cient. 


Brror to Cole Circuit Court—Hon. Gzorcr W. MILLER, 
Judge. 


E. L. Edwards § Son for plaintiff in error. 
Ewing, Smith § Pope for defendant in error. 


Henry, J.—This was an action in the Cole circuit court 
tor the recovery of money paid by the relator to the de- 
fendant, Opel, as collector of the city of Jefferson, on an 
alleged illegal assessment of relator’s property for taxes, 

Plaintiff obtained a judgment, from which defendant 
hasappealed. Neither the motion to strike out parts of the 
defendant’s answer, the motion for a new trial, nor the 
motion in arrest of judgment is incorporated in the bill of 
exceptions, and it has been uniformly held, that, unless 
incorporated in the bill of exceptions, neither instructions 
nor motions can be noticed by this court, although they 
may be set out in the record. 

“A clerk cannot make anything a record which he 
pleases to write in the order book or sees fit to copy into a 
record.” Nothing but the record proper is a part of the 
record, until made so by being copied into the bill of ex- 
ceptions. - A mere reference to motions and instructions 
in the bill of exceptions by citing the page on which they 
appear, on what the clerk pleascs to certify as the record, 
will not suffice. They must be copied in full. U. Sv. 


*See Baker v. Loving, 65 Mo. 527 ; Johnson v, Hodges, Ib. 589 ; State 
». Treace, 66 Mo. 124, 





























APRIL TERM, 1878. 895 
The State ex rel. The Township v. Powell. 


Gamble § Bates, 10 Mo. 459; State of Mo. v. Wall, 15 Mo. 
208; Christy’s Admr. v. Meyers, 21 Mo. 112; State v. Shehan, 
25 Mo. 565; Sturdevant v. Walkins, 47 Mo. 177. The bill 
of exceptions is prepared and signed before the record is 
‘made up, and the signature of the judge who tries a cause, 
to a bill of exceptions, which, instead of containing the 
motion passed upon by the court, has memoranda for the 
clerk, such as “here insert it,” or “see page——of the rec- 
ord,” is necessarily a mere skeleton. Nothing but a bill 
of exceptions can make motions a part of the record, and 
unless incorporated bodily in the bill, they cannot be no- 
ticed by this court. They are no part of the record proper, 
and should not appear there, and why they are inserted as 
a part of the record and omitted from the bill of excep- 
tions, when it has been so often decided by this court that 
they will not be considered unless incorporated in the bill 
of exceptions, we are ata loss to understand. Copying 
them in both places unnecessarily encumbers the transcript, 
and it ig of no avail to the party excepting, that they are 
in the record proper where they do not belong, if omitted 
from the bill of exceptions where and where only they do 
properly belong. 
Judgment affirmed. All concur except Norton, J., 
not sitting 








AFFIRMED, 





Tue Srate ex rel. Tue Townsurie v. Powstt, et al., Plain- 
tiffs in Hrror. 


Liability of School Treasurer for funds lost through failure 
of a Bank. A treasurer of a school township is liable on his 
official bond for school funds deposited in bank, and lost through 
the failure and insolvency of the bank, although he was not guilty 
of any want of care or prudence in failing to ascertain its financial 
condition. 
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‘Error to Macon Circuit Court. 


B. R. Dysart and James I. Barry for plaintiffs in er- 
ror cited High on Receivers, pp. 176, 177, $$ 274, 275; 2 
Story Eq. Jur. §§ 1269, 1270; United States v. Thomas, 15 
Wall. 337; Story on Bailments, § 620; Fudye v. Durn, 51 
Mo. 264; State ex rel. v. Meagher, 44 Mo. 356; Foster v. 


Davis, 46 Mo. 268. 


William H. Sears, for defendant in error, cited United 
States v. Prescott, 3 How. 578; United States v. Dashiel, 4 
Wall. 185; United States v. Keehler, 9 Id. 83; Boyden v. 
United States, 13 Wall. 17; Bevans v. United States, Id. 56; 
Muzzy v. Shattuck, 1 Denio 233; Commonwealth v. Conley, 
8 Peun. St. 372; State v. Harper, 6 Ohio 607; 30 IIl. 99; 
83 Penn. St. 372; 22 Ind. 125; 51 Mo. 264; 2 Story’s Eq. 
Jur. Secs. 1268, 1269 and 1270; Wren v. Kirton, 11 Vesey 
881; Utica Ins. Co. v. Lynch, 11 Paige 520.) 


Hoven, J.—The defendant, Solomon C. Powell, being 
school trustce of a certain township in Macon county, 
and, as such, treasurer of the school funds of said town- 
ship, prior to the 5th day of September, 1876, deposited 
such school funds in the banking house of B. N. Tracy & 
Son, at Macon, in said county, to his credit as such trustee 
and treasurer. On said 5th day of September, said bank 
suspended business, and by reason of its failure and insol- 
vency, said funds were lost. At the time said deposits 
were made, and up to the time of its suspension, said bank 
was reputed and believed by the business men in said 
county and elsewhere, to be safe and solvent, and a secure 
place of deposit, and the defendant was guilty of no want 
of care or prudence in failing to ascertain the true condi- 
tion of said bank. The questidn for determination is, 
whether, on the facts stated, the defendant, Powell, aud 
the sureties on his bond, are liable for the sum so lost 
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It has been held in this State that an administrator 
will not be held liable for funds of the estate in his charge, 
when the same have been stolen from him without any 
fault or negligence on his part. Fudge v. Durn, et al., 51 
Mo. 264; Foster v. Davis, 46 Mo. 268; State ex rel. Town- 
shend, Admr. v. Meagher, et al., 44 Mo. 356. The ground 
upon which these decisions rest, is, that the administrator 
is the representative of the deceased, and is to be regarded 
as a trustee, engaged in administering a private trust, and 
not as a public officer. In such cases the general current 
of authority is to the effect that the measure of responsi- 
bility is that only which attaches to ordinary bailees for 
hire, though in the case of Darke v. Martyn, 1 Beavan, 
525, where executors and trustees deposited assets with 
bankers who failed, they were held liable for the loss, no 
necessity being shown for such deposit. Public officers, 
however, are universally held to a more rigorous account- 
ability than simple trustees for the public funds committed 
to their keeping; and though, in a general sense, they may 
be said to be bailees, still they are bailees who are subject 
to special obligations for the benefit of the public, and the 
degree of their responsibility is not to be determined by 
the ordinary law of bailment. In the United States v. Pres- 
co't, 3 How. 578, a leading case on this subject, it was 
pleaded to a suit on an official bond that the funds had 
been feloniously stolen, taken and carried away without 
any fault or negligence on the part of the officer, and the 
court, holding the plea insufficient, said: “ Public policy 
requires that every depositary of the public money shoul.l 
be held to a strict accountability; not only that he should 
exercise tha highest degree of vigilance, but that “he 

should keep safely ” the moneys which come to his hands. 
Any relaxation of this condition would open a door to 
frauds, which might be pructiced with impunity. Thi 
case was followed in United States v. Morgan, 11 How 
154; United States v. Dashiel, 4 Wall. 185; United States v 
Keehler, 9 Wall. 83; Boyder et al., v. United States, Lt 
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Wall. 17; Bevans v. United States, 18 Wall. 561. In United 

States v. Thomas, 15 Wall. 337, the rule announced in the 

foregoing cases was so far relaxed as to excuse the officer, © 
when the loss occurred from overruling neceszity or the 

act of the public enemy. Similar rulings have been made 

in the State courts. In Halbert et al., v. Commissioners of 
Martin County, 22 Ind. 125, it was said that a pr.blic officer 

who is required to give bond for the proper payment of 

moneys that may come into his hands, as such officer, is 

not @ mere baifee of the money, exonerated by the exercise 

of ordinary care and diligence, and that the fact that the 

money was stolen from him, without his fault, does not 

release him from his obligation to make such payment. 

To the same effect are Muzzy v. Shattuck, 1 Denio 233; 

Inhabitants of Hancock v. Hazzard, 12 Cush. 112; Common- 
wealth v. Conly, 3 Penn. St. 872; State v. Harper, 6 Ohio 
St. 607; and Thompson v. Township Trustees, 30 Ill. 99. In 
the face of these authorities, it would be going far, in- 
deed, to absolve the defendant and his sureties from liabil- 
ity, by reason of the insolvency of the depository volunta- 
rily selected by him. = When he deposited the school 
money in his hands to his credit as trustee and treasurer, 
| the bank simply became indebted to him in his official 
capacity, and he took the risk of being able to collect the 
money when he should require it.) A special deposit 
would have rendered the funds secure against the insol- 
veney of the bank, and the inconvenience in disbursing | 
the funds, which would necessarily attend such a deposit, 
furnishes no argument against the liability of the defend- 
ant, on the facts stated. ‘The judgment of the circuit 
‘eourt, which was for the plaintiff, will be affirmed. The 
other judges concur. 








AFFIRMED, 
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Witson, Plaintiff in Error v. Wett. 


Damages, Speculative and Remotes: a Lease of an opera house 
with its scenery and appurtenances, contained a stipulation 
that if the lessee should, during the term, pay all back rents accrued 
under a former lease of the sume premises, they should be restored 
to him under that lease with all the rights andim n1nities thereof. 
The lessee was never put in possession under the new lease, and . 
never paid up the back rents. In a suit against the lessor on the 
n2w lease for withholding possession, the leasee claimed to recover 
the value of the old lease, as well as the new, on the ground that by 
withholding the possession the lessor had deprived him of the 
means of earning the money to pay up the back rents, and had thus 
prevented the restoration of the old lease; Held, that this was 
purely speculative and too remote to constitute an element of dam- 
ages. 


Error to St. Lows Circuit Court. 


The case was tried before Hon. Jas. J. Lindley, one of 
the judges. 


FE’. J. Bowman for plaintiff in error. 


H. N. Hart and Krum § Madill for defendant in error. 


Naproy, J.—In 1864, Weil, being the owner of a lot in 
St. Louis, at the corner of Fifth and Pine, contracted with 
Wilson and his associate, Morris, to put up an opera house, 
and to let them occupy it forten years from the date of 
its completion, at a rent of $6,000 per annum. As Wilson 
an Morris were to advance $10,000 towards the expense 
of the building, the last twenty months of the ten years 
were agreed-to be rent free. The $10,000 was advanced, 
the house was built, and Wilson, who shortly after the con- 
tract, bought out his associate, Morris, continued in the 
occupation of the building till the spring of 1869. Being 
then behind hand in paying the rent, Weil instituted 
proceedings to get possession and recover the back rents 
due, and ultimately got a judgment against Wilson in 1870 
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for $3,994.67. Previous to this, in March, 1869, Weil and 
Wilson made the following agreement: 

“Tt is hereby agree! by and between Joseph Weil and 
Frederick Wilson, as follows: Ist. Fred Wilson agrees 
to pay Jos. Weil the sum of $83.33 weekly, in advance, 
for the use and occupation of the premises known as ‘ Wil- 
son’s Opera House,’ with all the scenery and appurtenances 
therein contained and used in the minstrel and theatrical 
business, said rental to be for the period of six months 
from the date hereof, or until the 25th September, 1869. 
Should the said Wilson fail or refuse to pay said weekly 
rent as stipulated, for the period of two consecutive weeks, 
then he shall, upon written notice, restore said premises to 
Joseph Weil, free from all recourse or incumbrance what- 
ever. It is further agreed that if said Wilson shall. pay, 
or cause to be paid, all back rent accrued under the leasa 
of said premises, within the period above named, the said 
premises shall be restored to him under the lease, with all 
the rights and immunities thereof. It is also agreed that 
said weekly rent shall commence from the date said Wil- 
son shall return from New Orleans, on or before the 17th 
ot May, 1869, and that during the absence of said Wilson, 
said Weil shall have control of said opera house for the 
purpose of renting the same, and all rent received therefor 
shall be applied on account, for the payment of the back 
rent due from said Wilson. Witness our hands and seals 
this 26th day of March, 1869. 

“Fred WILSON, [SEAL.] 
“JosePpH WEIL, [SEAL.]”’ 

The present action is brought to recover damages for 
an alleged breach of this contract by the defendant Weii, 
in refusing to deliver to Wilson the opera house, on his 
return from New Orleans, in May, and the damages claimed 
are not merely the value of this lease of 1869, but the 
value of the prior lease of 1864. The defense, on the part 
of Weil was, that this obligation of March, 1869, was in 
fact never delivered to Wilson, nor was it designed to be 
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delivered unless Wilson remitted during his Southern tour 
a considerable sum of money, which it is alleged in the an- 
swer he failed to do; and further, that Wilson never paid 
in advance, as the contract required, the weekly rent as 
agreed on, nor offered to pay it. The testimony in regard 
to these issues is totally immaterial to the decision of the 
writ of error now before us, because the instructions given 
by the judge who presided at the trial on both sides, are 
conceded to be correct, and the finding of the jury on 
conflicting evidence cannot be disturbed here. 

The only point made in this court by the plaintiff in 
error is the refusal of the circuit court to give a series of 
instructions, which would authorize the jury, in the event 
of finding a breach of this contract of 1869 by the defend- 
ant, to give the plaintiff not only the immediate damage 
sustained by the plaintiff’s loss of the possession from the 
17th of May to the 25th of September, 1869, but the mar- 
ket value of the prior lease of 1864. This agreement of 
March 26th, 1869, is an exceedingly obscure document. 
Its provisions are contradictory, inconsistent, and to some 
extent, unintelligible. We may form a reasonable conjec- 
ture, after reading 500 pages of the testimony taken at the 
trial, as to what the parties meant—at least the court that 
tried the case seems to have given the paper a construction 
in which both parties acquiesced, and therefore we are re- 
lieved from the necessity of venturing any conjectures of 
our own on the subject. In regard, however, to the lease 
of 1864, and the conditions on which it was to be restored, 
this agreement of 1869 seems plain enough: “It is furth- 
er agreed that if said Wilson shall pay, or cause to be paid, 
all back rent accrued under the lease of said premises, 
within the period above named, the said premises shall be 
restored to him under the lease, with all the rights and 
immunities thereof.” Assuming that the lease here spoken 
of was that of 1864, there was no allegation in the peti- 
tion that these back rents had been paid, or offered to be 
paid—nor was there any proof at the trial. Indeed, there 
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is no pretense of any such offer, and the position of the 
plaintiff is that the failure to get possession in May de- 
prived the plaintiff of the means by which he proposed to 
pay these back rents, and therefore the value of this lease 
which he failed to get through fault of defendant, should 
have been estimated by the jury in their assessment of 
damages. Such damages we regard as too remote and 
purely speculative. Tine clause we have copiel, on which 
the claim is based, is, in our opinion, entirely independent 
of the six months lease, and the plaintiff, on complying 
with it, could have reinstated himself under the original 
lease—whether he obtained the money by the profits of 
the establishment during the possession acquired under the 
last contract, or from any other source. Whether the lease 
of 1864 was worth anything in 1869, or not, is a mere mat- 
ter of speculation. Its value depended on contingencies 
which no jury could estimate, and the testimony on the 
trial sufficiently shows this. For although the plaintiff de- 
elared it was worth $15,000, not another witness was pro- 
duced who did not consider it worthless—and that the plain- 
tiff and defendant so regarded it, this agreement of 1869 re- 
ducing the rent from $5,000 a year to $33.33 a week, is quite 
sufficient proof. But however this may be, the plaintiff 
had only to pay up the back rents in order to reinstate 
himself under the old lease, an:lif it was worth $15,000 
a year, it is strange that he should have neglected so plain 
and simple a mode of testing the accuracy of his judg- 
ment. We think the circuit court committed no error in 
refusing instructions in regard to the value of the lease of 
1864, and therefore the judgment is affirmed. 


AFFIRMED, 
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City or St. Louis, Appel/ant, v. SpeoK, et al. 


Street Openings: ASSESSMENT OF BENEFITS: THE TAXING POWER. 
The assessment of benefits accruing from the opening of a street 
against the owners of property especially benefited by the im- 
provement and adjacent to it, but no part of which is taken for it, 
is a legitimate exercise of the taxing power, (following Garret v. St. 
Louis, 25 Mo. 505, and other cases). 

: DISTRICT TO BE ASSESSED. The act of 1875 amend- 
ing the charter of the City of St. Louis (Acts 1875, p. 320), author- 
ized the assessment of benefits to accrue from the opening of a 
street against any property lying within the limits which the ap- 
praisers should determine would be especially benefited by the 
improvement. It did not limit them to the assessment of benefits 
against the city at large and the owners of lots, part of which 
were taken for the street. 

: EVIDENCE. Under section 4, of the foregoing act,a 
pernon against whom benefits were assessed, but whose land was 
not taken, had no right to show that the appraisers fixed an exces- 
sive valuation upon land that was taken. He could only show that 
his property was not benefited to the amount of the assessment. 








Appeal from St. Louis Court of Appeals. 
Leverett Bell for appellant. 
HH. B. Wilson for respondent Blank. 


Norton, J.—The controversy in this case grows out of 
proceedings instituted before the land commissioner of the 
city of St. Louis, to open Autumn street, from Stoddard 
avenue to Morton street. There is no dispute, but that all 
the provisions of law, as well as the ordinances of the 
city, relating to the subject, had been pursued and com- 
plied with. The principal point in contest arises out of 
the action of the appraisers, who were duly appointed un- 
der the law, in charging defendant Blank with sixty-five 
dollars, that being the amount which, in their estimation, 
the property of said Blank, no part of which had been 
tuken for said street, would be benefited by the proposed 
improvement. The plaintiff affirms and defendant denics 
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that the appraisers had the power under the law to do this. 
The question was determined in the affirmative by theland 
commissioner, from which Blank, the defendant, appealed 
to the circuit court, where, upon a trial had, the judgment 
of the land commissioner was affirmed, from which defend- 
ant appealed to the court of appeals, where the judg- 
ment of the circuit court was reversed and from which 
judgment the plaintiff prosecutes her appeal to this court, 
It is conceded that no part of defendant Blank’s prop- 
erty was to be taken for said street. It is also conceded 
that defendant’s property, for which he was charged with 
benefits, was within the limits of the district, which the 
appraisers determined would be especially benefited by 
said improvement. It is denied that the appraisers had 
any power under the law to charge any owner of property 
no part of which was to be taken for said streets with ben- 
efits, and it is insisted, with much plausibility, that the ap- 
praisers could only assess benefits against those owners, 
a part of whose property was to be taken for the said 
street 

The point here presented involves a construction of 
the act of 1875, (Acts 1875, p. 320,) under which the pro- 
ceedings to open said Autumn street were inaugurated. 
It is provided in the first section of the act, among other 
things, that whenever the city council shall, by ordinance, 
provide for establishing any street, &c., the land commis- 
sioner shall issue notice setting forth the general nature of 
the proposed improvement, with the number of the ordi- 
nance and the date of its approval, and the names of the 
owners of any interests, rights or estates in the several lots 
or parcels of land proposed to be taken, for which dam- 
ages may be al'owed under this act, and a particular de- 
scription of the lots and parcels whose owners are un- 
known; that said notice shall state a day and place when 
and where said commission will appoint appraisers to 
assess damages. At such time and place all persons named, 
and others interested, may appear and object to those who 
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may.be proposed for appraisers. The second section pro- 
vides fully for the service of said notice personally and by 
publication. Section 8 provides that the appraisers, after 
their appointment and qualification, “thereupon shall pro- 
ceed without unnecessary delay, to examine the premises 
sought to be taken for such improvement, and also to view 
and examine the lands affected by such improvement, and 
shall appraise the damages to the owners for their prop- 
erty to be taken, without reference to the projected im- 
provement, and determine the ‘limits especially benefited 
by such improvement and ascertain the boundaries of the 
different parcels of real estate embraced in said limits, and 
the names of the owners thereof so far as known, and 
thereupon assess to the city the amount of benefits to it 
from said improvements, and next, charge to each of the 
owners of such rights, interests and estates in the said parcels 
of ground respectively, as damages are allowed for under 
this act, the amount of benefit thereto from said improve- 
ment, stating the name of the owner when known, and 
when not known, stating the same.” It also provides that 
the appraisers shall file a full report of all their acts and 
doings with the land commissioner at a time by him desig- 
nated; that when such report is filed, the said commis- 
sioner shall appoint a time and place, when, within ten 
days thereafter, exceptions to the assessment of damages 
and benefits or to any prior irregularities or defects in the 
proceedings may be filed, and the land commissioner shall 
notify owners of real estate, charged with benefits, who 
have not appeared in the proceeding, of said time and 
place, in the same way and manner as provided for parties 
whose property is taken for the improvement. Subse- 
quently, said exceptions to be heard on evidence, and de- 
termined by land commissioners. Sec. 4. If appraisers 
shall report that benefits to property owners, and city at 
lurge, are insufficient to meet damages assessed, the land 
commissioner shall dismiss the proceedings. Benefits 
shall be a lien on the property charged. In every case 
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wherein exceptions are filed, appeal may be taken ; the re- 
versal shall affect only the case embraced in the appeal ; 
and no party shall be allowed to object, or except to the 
proceedings on account of any defect or irregularity in the 
case of any other party. We have referred to so much of 
the act of 1875 as we deem material in determining the 
question whether it was intended by the General Assem- 
bly to confer on the appraisers the power to assess bene- 
fits to any other lands than those a part of which was to 
be taken for the improvement, and whether such intention 
is sufticiently expressed. 

We are relieved from a consideration of the constitu- 
tionality of the enactment now before us, as ever since the 
1. STREET OPEN; case of Garret v. The City of St. Louis, re- 


Inas: assessment © 
OF ponents. "® ported in 25 Mo. 505, was decided, it has 


taxing power. 

been the established law of this State that the General 
Assembly, in the exercise of the right of eminent domain, 
might authorize property to be taken for such local im- 
provements as opening a street, &c., and that the assess- 
ment of benefits against the owners of property not taken 
for such improvement, but especially benefited thereby, is 
a legitimate exercise of the taxing power. This case was 
followed in the case of Uhrig v. St. Louis, 44 Mo. 558, and 
State ex rel. v. St. Louis et al., 62 Mo. 244. 

It is however argued that the act in question does not 
delegate to the appraisers the power to charge benefits ex- 
p a tem Cept as against the owners of property a part 

sessed. of which is taken or to be taken for the im- 
provement. The following language, to be found in sec- 
tion 3 supra of the act, it is claimed, justifies the construction 
contended for: “And thereupon assess to the city the 
amount of benefits to it from said improvements, and next 
charge to each of the owners of such rights, interests and 
estates in the said parcels of ground respectively as damu- 
ges are allowed for under this act the amount of benefi‘s 
thereto from said improvement.” It is contended that the 
above clause limits the power of the appraisers in charg- 
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ing benefits to the owner of such land only “as damages 
are allowed for under this act.” Nowif these latter words 
are to control in the construction of the entire section, 
and it as well as the entire act is to be governed by them, 
a complete verification of the maxim “that he who sticks 
to the letter sticks in the bark,’’ would become manifest, 
as it would result, we think, in authorizing the appraisers 
to charge benefits only to the property actually taken and 
appropriated for the street, and as no benefits could possi- 
bly accrue to the property thus taken and destroyed so far 
as the owner of it is concerned in being appropriated to a 
street, the appraisers could not charge benetits at all. 
What is it that “damages are allowed for under this act ?” 
It is for the land actually taken and appropriated and not 
forthat which is not taken. If only the owners of the 
land actually taken can be charged, with what are they 
to be charged? They are to be charged “ with the amount 
of benefits thereto,” that is to the land taken, for the word 
“thereto” could relate undcr the construction contended for 
to no other land but that for which damages are allowed, 
and damages are allowed under the act only for the land 
taken. It would therefore follow if thus construed, that 
as there could be no benefits to the land taken and used 
for astreet, the appraisers would be powerless to chargé 
benefits either to the owners of land, a part of which 
might be taken for the improvement, or,the owners of 
land, no part of which was to be taken, but which would Le 
especially benefited by said improvement. All that the 
appraisers could do under the construction claimed would 
be to charge the city with benefits common to it from such 
improvement. This would render the whole act nugatory, 
and entirely defeat the manifest purpose of the Legisla- 
ture in its enactment. 

We must construe the act with reference to the inten- 
tion of the General Assembly in passing it; and this ine 
tention is to be discovered, not from a consideration of 
sulated phrases, sentences or sections, but from the entire 
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act. In the exposition of a statute, it is the duty of the 
court to seek to ascertain and carry out the intention of 
the Legislature in its enactment, and to give full effect to 
such intention, and they are bound so to construe it, if 
practicable, as to give it force and validity, rather than to 
avoid it, or render it nugatory. (Clarke v. City of Rochester, 
24 Barb. 471; Dwar. on Stat., 690; 11 Coke, 73; 2 Rol. 
126; Cooley Cons. Lim., 184; Sedg. on Stat. and Con. 
Law, 252; 30 Vt. 746; Ex parte Ellis, 11 Cal. 222; Briggs 
v. Easterly, 62 Barb. 51; 4 Gill & Johnson, 152; Jackson 
v. Collins, 3 Cowen, 89-96.) Guided by this principle, and 
taking the whole act together, especially the third section 
of it, we think it very clear that the Legislature intended 
to authorize and did, in fact, authorize the appraisers to 
charge benefits accruing from an improvement of the char- 
acter involved in the proceeding for opening Autumn 
street, against three classes of persons, viz.: First, against 
the city for benefits resulting to the city at large; second, 
against the owners of property, a part of which was to be 
taken for the improvement, for benefits resulting to that 
part not taken; and third, against the owners of property 
in limits to be defined by the appraisers, no part of which 
is to be taken for the street, for especial benetits resulting 
to such property. It will be observed that section 3 pro- 
vides that the appraisers, after assessing damages to the 
owners of the property to be taken for the improvement, 
“shall determine the limits especially benefited by such im- 
provement, and ascertain the boundaries of the different 
parcels of real estate in said limits, and the names of the 
owners thereof so far as known.” Now, if the Legisla- 
ture did not intend that that class of owners of real estate 
should be charged with benetits, the appraisers would be 
required by the above provision to do a meaningless and 
useless thing. We think the requirement had a meaning, 
and that the purpose of it was to lay the foundation for 
charging against the owners of property embraced in the 
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limits. designated by the appraisers, the benefits thereto 
from the improvement. 

‘It will be observed that the appraisers are first required 
to assess damages, growing out of taking property for the 
street, to the owners thereof. This ascertains the amount 
to be paid for the improvement, and this being done, they 
are then required to define the limits within which prop- 
erty would be benefited by opening the street, giving the 
boundaries and the names of the owners thereof. This 
ascertains a class of persons who are, to the extent that 
their property is benetited, to contribute to the payment of 
the damages as previously ascertained. When these are 
ascertained, they are then required to assess, first to the 
city the benefits to it, and then “to charge each of the 
owners of such rights, interests and estates in said parcels 
of ground as damages are allowed for under this act.” 
What parcels of ground are here meant? Evidently, we 
think, to such parcels of ground from which the land ap- 
propriated to the street was taken, as well as the parcels 
of ground embraced in the district which, in the judg- 
ment of the appraisers, would be benefited by the im- 
provement. ‘The above words were intended to give 
authority to the appraisess to charge the owners of such 
parcels of ground as above mentioned, and the following 
words, “ the amount of benefit thereto from said improve- 
meut” direct what they shall be charged with. This con- 
struction, we think, is fully sustained by the remainder of 
the section, which requires the appraisers to make and file 
“a full report of all their acts and doings in the premises ” 
with the land commissioner, who, upon the filing thereof, 
is required “ to appoint a time and place when, within ten 
days thereafter, exceptions to the assessment of damages 
and benefits, or to any prior ir. egularities in the proceed- 
ings, may be filed by the parties respectively interested ; 
and as to the owners of rights, interests and estates in the 
real estate, charged with benetits, whv have not appeared 
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in the proceedings, the land commissioner shall notify 
them of said time and place, in the same way and manner 
as is prescribed for notifying parties whose property is 
tuken for the improvement. Whatever doubt the words 
“as damages are allowed for under this act,” might have 
created as to what property owners it was intended by the 
Legislature should be charged with benefits, are entirely 
removed by the provision of the section we have quoted 
above. If it had not been intended that persons owning 
property, in the limits to be benefited, should be charged 
with benefits, why were the appraisers required to define 
such limits and report the fact to the land commissioner, 
and why was the commissioner required to notify such 
persons in the same way as is provided for notifying par- 
ties, whose property is tuken, of the time and place excep- 
tions to the assessment of benefits would be heard? It is 
apparent, we think, that the Legislature not only recog- 
nized the right of the appraisers to charge against the 
owners of property, within the limits benefited, no part of 
which was to be taken for the improvement, the benetits 
to it therefrom, but it also recognizes the right of such 
owner to make exceptions to the charge of benefits against 
him, and the right of the land commissioner to hear and 
determine the exceptions when made. 

The refusal of the trial court to allow a witness to testi- 
fy on behalf of defendant in regard to the value the property 
2 , , taken for the improvement is also assigned for 

evetenes. error. Under the provision of Sec. 4 of the 
act supra we think the objections to the introduction of this 
evidence was properly sustained. Defendant Blank was the 
only party appealing and the question on his appeul, 
whether his property would be benefited by the improve- 
ment to the amount charged against him by the appraisers, 
and as the evidence offered did not relate to this question, 
it was properly rejected. 

For the reasons given herein, the judgment of the 
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court of appeals will be reversed, and that of the circuit 


tichardson v. Lowry. ' 
court will be affirmed, in which all the judges concur. 


AFFIRMED. ‘ 





RicHarDson et al., v. Lowry, Appellant. 


Husband and Wife: Girr To WIFE: HUSBAND’S DEBTS: SET-OFF. 
Where, upon the sale of property of a married man, he takes from 
the purchaser a note payable to his wife, the note is prima facie ev- 
idence of a gift to the wife; and, if the gift is not fraudulents under 
the act of 1875, (Sess. Acts 1875, p. 61,) it becomes her separate prop- 
erty, and in a suit upon the note, the indebtedness of the husband i 
cannot be used as an off-set against it i 





Appeal from Vernon Cireuit Court.—Ilon. Joun D. Park- 
Inson, Judge. 


Scott § Stone for appellants. 


1. Under the pleadings, the ownership of the note is 
conceded to be in the husband, that being alleged in that 
part of the answer not stricken out, and not controverted 
by reply or otherwise. Bartholow v. Campbell, 56 Mo. 117. 
2. The debt evidenced by the lost note, being a just de- 
mand against plaintiff, J. H. Richardson, created before 
the execution of the note sued on, and having been as- 
signed in good faith, for value, to defendant long before 
the commencement of this action, should, under the facts 
alleged in the amended answer, have been allowed as a 
counter claim. Burgess v. Cave, 52 Mo. 43; Waddingham ; 
v. Loker, 44 Mo. 134; Dold v. Geiger, 2 Gratt. 98; Reeve’s 
Domestic Relations, 31 e.l. p. 63; Pawley v. Vogel, 42 Mo. 
291; Hockaday v, Sallee,25 Mo. 219. 3. The act of March 
25th 1875, is not applicable to the case. Cunningham v. 
Gray, 20 Mo. 171; Tally vr. Thomvson, Ib. 277. 
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A chose in action does not vest absolutely in the hus- 
band, and does not become his until reduced to possession. 
2 Kent’s Com., (10 Ed.) p. 122. There was no evidence of 
such reduction up to March, 1875, when, by operation of 
law, it became the separate property of the wife. Sess. 
Acts of 1875, p.61. The mere fact that her husband owed 
a small amount of money is no evidence of fraud ; his act 
ought, at least, to have the effect of delaying his creditors 
before the law will presume fraud. Potter v. McDonald, 31 
Mo. 62; Pawley v. Vogel, 42 Mo. 291; Waddingham v. Lo- 
ker, 44 Mo. 132; Reppy v. Reppy, 46 Mo. 571. 


Napton, J.—This action was upon a note made Novem- 
ber 17th, 1874, by the defendant to Mrs. Richardson, for 
$225, payable in two years after date. The suit was com- 
menced in April, 1877. The note was credited with $25, 
paid November 25th, 1876. The answer admits the exe- 
cution of the note, and that payment was made on it of 
the $25, but sets up the following defense: “ Further an- 
swering, defendant says that the plaintiffs ought not to 
have and maintain their said supposed cause of action in 
the form alleged against defendant, for defendant says that 
plaintiff, J. H. Richardson, on the 31st day of October, 
1876, became and was, and is now indebted to the defend- 
ant in the sum of $148.20, on a debt theretofore owing by 
said plaintiff, J. H. Richardson, to one Nancy E. Madding, 
widow and executrix of William Madding, deceased, on 
account of a note executed in October, 1872, to one John 
Madding, (as agent of William Madding, deceased,) in 
lieu of and for moneys theretofore collected by said J. H. 
Richardson for said William Madding, and appropriated 
by said Richardson to his own use, and which note so exe- 
cuted by said Richardson was the property of said Will- 
iam Madding, now deceased, and by him lost or destroyed 
prior to October 31st, 1876, and which debt evidenced by 
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said lost note (an account of which, and assignment of said 
lost note is herewith filed) defendant on the 31st day of 
October, 1876, purchased from said Nancy E. Madding, 
and she for value received assigned to the defendant, being 
authorized to do the same; and that on the 20th day of 
January, 1877, defendant offered with plaintiffs to set off 
said sum of $148.20 against an equal amount on the note © 
sued on, and to pay the balance of said note in lawful 
money, and did then tender plaintiffs, as such balance, the 
sum of forty-five dollars, and he here now again offers, 
and is willing to allow and set off the said sum of $148.20 
as aforesaid, and here again brings into court and tenders 
to the plaintiffs the said balance of forty-five dollars. 

“Defendant says that the consideration for the note 
sued on was wholly and separately furnished by said J. H. 
Richardson, being for property belonging to said J. H. 
Richardson, and from him purchased by defendant, and 
that said note was at the request and instance of said J. H. 
Richardson, drawn in favor of his said wife; but defend- 
ant says that said note belongs to and is the property of 
said J. H. Richardson, and that plaintiffs’ petition fails to 
disclose that said Fannie Richardson is in any way the 
meritorious cause of the action. And defendant says that 
the said debt assigned to him and which he here offers to 
set off, was contracted by and the liability had attached to 
the said J. H. Richardson, before the date and execution of 
the note sued on.” The plaintiff moved to strike out all 
of this answer contained in the first paragraph and the 
last sentence in the second paragraph. This motion was 
sustained, and the defendant refusing further to amend, 
and a jury being waived, the court found a verdict for the 
plaintiffs, and the judgment was for plaintiffs. 

As this note was not due until November, 1876, the 
act of March 25th, 1875, protected it from the debts of the 
husband. It seems to be claimed by the plea in the de- 
fense of this action that this act did not protect a note 
given to the wife, where the consideration moved from the 
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husband, but this is a misapprehension of the meaning of 
the act. It declares that “any personal property, includ- 
ing rights of action, belonging to any woman at her mar- 
riage or which may have come to her during coverture by 
gift, bequest or inheritance, &c., shall be and remain her 
separate property, and under her sole control, and shall not 
be liable to be taken by any process of law, for the debts 
of her husband.” The gift to a wife may come from the 
husband, as well as a stranger, and it is not the less pro- 
tected in the one case than in the other. The fact set up 
in the answer, therefore, that the note was taken for prop- 
erty purchased by defendant from the husband did not 
prevent the husband from giving the note to his wife, and 
tuking the note in the name of his wife, was prima facie 
evidence of such gift. There is no allegation in the an- 
swer of any fraud in the transaction. The averment in 
the answer, that the note belonged to the husband, seems to 
be merely an argumentative assertion, based on the state- 
ment immediately following, i. e., “that plaintiffs’ petition 
fails to declare that said Fannie Richardson is in any way 
the meritorious cause of the action.” But if not so in- 
tended, and conceded to bea direct assertion, it merely 
negatives the assertion in the petition, that the note did 
belong to the wife, and there being no proof on the subject, 
the court was authorized to find as it did, that the note did 
belong to the wife. The note itself was prima facie evi- 
dence on that point. Indeed, the act after declaring that 
it shall not effect the title of any husband to any personal 
property r-duced to his possession with the express assent 
of his wife, provides that said personal property shall not 
be deemed to have been reduced to possession by the hus- 
band, by his use, occupancy, care or protection thereof, but 
the same shall remain her separate property, unless by the 
terms of said assent in writing, full authority shall have 
been given by the wife to the husband to sell, encumber or 
otherwise dispose of the same for his own use and benefit.” 
Tt may not be necessary in pleading atransfer of this note 
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of the wife's to her husband, to state that it was in writ- 
ing, though it would be necessary to prove it, but it is ob- 
vious that it was not intended by the defendant, in stating 
that the husband owned the note, to assert that it had been 
transferred at all—but simply to state his ownership by 
reason of the fact that it was given on account of the sale 
of property which belonged to him. It was certainly 
strange that the first part of the answer in regard to the 
proposed offset was stricken out, and the allegation in rela- 
tion to ownership left in the answer—for if the last had 
been sufficient, the first, which depended on the last, should 
lave shared the same fate. However,as we think that 
part of the answer which was not stricken out is bad, and 
the part stricken out was then of no importance, the judg- 
ment will be affirmed. 





AFFIRMED, 


IlaAwkins v. CunnINGHAM. Appellant. 


1. Compensation of Administrator pendente lite. An admin- 

istrator appointed under section 13, p. 72, Wag. Stat., pending a suit 
to test the validity of a will, is not, upon the termination of the 
suit and the surrender of the estate to his successor, entitled to 
charge a commission of five per cent. upon all the personal property 
of the estate. He should be allowed a commission only upon mon- 
eys actually paid out; and, in addition to this, a reasonable com- 
pensation for leasing real estate, for legal services and advice and 
for collecting and preserving the estate. 
Allowance of Compensation: arreaL. The compensation of 
an administrator is not a matter within the discretion of the court 
having probate jurisdiction, and an appeal, therefore, will lie from 
the decision of such court as to its amount. 

: EVIDENCE. Where the amount to be allowed to an admin- 
istrator pendente lite, is the matter under consideration, evidence 
of the compensation allowed by the court in a similar case is incom- 
petent. 

. Evidence of the amount which, by compromise 
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the executor was to receive, or of the services to be performed by 
him, is, in such case, also incompetent. 


Appeal from Howard CireuitCourt—Hoy. G. H. Burox- 
HARTT, Judge. 


S. C. Majors, Jr., and R. C. Clark for appellant. 


Under the statute, (1 Wag. Stat., p. 72, § 13,) an ad- 
ministrator pendente lite is required to take charge of the 
property and administer the same according to law. The 
administration law makes no distinction between general 
and special administrators, and fixes their compensation at 
five per cent., which cannot be altered by the court. 1 
Wag. Stat., p. 108, § 9; Me Whorter v. Benson, 1 Hopk. 28 ; 
Vanderheyden v. Vanderheyden, 2 Paige 287. The compin- 
sation allowed by the court having probate jurisdiction, is 
final, and not subject to review by a superior court, except 
for fraud or mistake. Hx parte Houghton, 3 Dev. 441; 


Cherry v. Jarratt, 25 Miss. 221; Walton v. Avery, 2 Dev. & 
Bat. 405; Jones v. Brinker, 20 Mo. 87; Burt v. Rynex, 48 
Mo. 309. 


Thos. Shackelford, Jas. A. Clark and Herndon § Herne 
don tor respondent. 


The five per cent. commission is given on the amounts 
disbursed, and not, as claimed in this case, on the uncol- 
lected assets. The administrator pendente lite occupies the 
position of a receiver, who acts under the orders and direc- 
tion of the court to preserve the estate. Lamb v. Helm, 56 
Mo. 433. 


Henry, J.—In the year 1874, or 1875, Wesley Hie- 
ronymus died in Howard county, having made a last will 
and testament by which John W. Hawkins was appointed 
his executor. The will was admitted to probate by the 
county court of said county, but certain of his heirs, filed 
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their petition in the circuit court of said county, contest- 
ing the validity of the will, and W. F. Cunningham was 
appointed administrator pending the contest. On the 4th 
of October, 1875, the suit between the heirs and executor 
having been dismissed in pursuance of a compromise 
agreement, the county court revoked Cunningham’s let- 
ters of administration, and made an order, requiring him 
to deliver to said Hawkins all the assets, &c., of the estate, 
and make a final settlement of his administration at the 
next term of the court. At the November term of said court, 
1875, Cunningham made his final settlement, and was al- 
lowed by the court, as compensation for his services, 
$2,586.99, and $300 for attorney’s fees. From this judg- 
ment, the executor appealed to the circuit court, which 
allowed the administrator but $696.75, and $300 for attor- 
ney’s fees, and from the judgment of the circuit court, 
Cunningham has duly prosecuted his appeal to this court. 
The personal property of the estate, as shown by Cun- 
ningham’s settlement, amounted to $54,680.46. The 
amount of the notes and interest at the date of the inven- 
tory was $51,438.12, and the $49,708.40 received by the 
executor from Cunningham, except about $5,000, were 
the original notes belonging to the estate. 

Cunningham claims that he was entitled, under Sec. 
9, Art. 5, Wag. Stat., p. 108, to five per cent. on the per- 
1. COMPENSATION sonal estate as a compensation for his ser- 


OF ADMINISTRA- > F 
TOR FENDENTE vices, Sec. 13, p. 72, Wag. Stat., provides 


LITE. 
that: “If the validity of a will be contested, or the ex- 
ecutor be a minor or absent from the State, letters of 
administration shall be granted during the time of such 
contest, minority or absence, to some other person, who 
shall take charge of the property and administer the same 
according to law, under the direction of the court, and 
account for and pay and deliver all the money and prop- 
erty of the estate to the executor or regular administrator 
when qualified to act.” 

This section distinguishes betwixt an administrator 

a7 
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appointed pending the contest of a will and the executor 
appointed by the will or an administrator with the will 
annexed. The latter is termed the revular administrator. 
The administrator appointed while the suit is pending is 
ouly a temporary or special administrator. In the case of 
Lamb v. Helm, Admz., 56 Mo. 433, this court said: “ Such 
special administrators occupy more nearly the position of 
a receiver who acts under the direction of the court, than 
they do the position of a general administrator.” The 9th 
section, page 108, Wag. Stat., allowing to executors and 
administrators five per cent. on personal estate, as com- 
pensation for their services, construed with reference to 
section 13, does not embrace administratcre appointed 
pending a suit to contest the validity of awill. Any other 
construction would lead to consequences which could not 
be tolerated. If it is to receive the broad construction 
contended for by the appellant, an administrator might 
qualify, make his inventory and appraisement, then per- 
forming no other service, resign and charge full commis- 
sion; one appointed in his stead might qualify, receive the 
assets from his predecessor, and having performed no other 
duty, resign and receive full commission, and this might 
be repeated by successive administrators until notiing of 
an estate would be left. The commission allowed is a 
compensation for the services performed by the administra- 
tor. If he fully administers the estate he is entitled to 
the full commission. If he chooses to resigu, or if for cause 
he be removed, before he fully administers the estate, he 
will only be allowed reasonable charges for leasing real 
estate, legal advice and service, collecting and preserving 
the estate, and five per cent. upon the amount of money 
he may have actually paid out. Delivering to his succes- 
sor the money, notes and accounts remaining in his hands 
at the date of his resignation or removal, is not to be con- 
sidered a payment of money on which he is entitled to 
charge a commission. If money has been collected by him 
and not paid out when he resigns or is removed, he will 
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be compensated for that service under See. 9, for “ collect- 
ing and preserving the estate.” 

The position of appellant’s counsel, that the allowance 
of compensation to the administrator is not appealable, is 
2, autowance or untenable. It is not a matter within the dis- 
appeal. cretion of the court having probate juris- 
‘diction. The law prescribes the compensation and if the 
probate court err in its construction of the law, the party 
aggrieved may appeal from its decision. The 1st section 
of Art. 8, page 119, Wag. Stat., expressly provides that 
appeals shall. be allowed from the decisions of the court 
having probate jurisdiction, on orders making allowances 
for the expenses of administration, and in all other cases 
where there shall be a final decisiun of any matter arising 
under the provisions of the administration law. 

Appellant complains of the exclusion, by the court, of 
evidence of the amount allowed A. W. Lamb, admr., pen- 
8. : evidence. dente lite of the estate of John B. Helm, by 
the Hannibal probate court. It was clearly incompetent 
evidence. If that court had allowed Mr. Lamb less than 
he was by law entitled to, that is no reason why the county 
court of Howard county should have allowed Cunningham 
less; and if the Hannibal probate court allowed Mr. Lamb 
more than he was entitled to, it was no reason why the 
Howard county court should have allowed Cunningham 
more than he was entitled to. There is no principle of 
common law nor any statutory provision which would admit 
evidence of the judgment of the Hannibal probate court 
in another case to establish what compensation Cunning- 
ham is entitled to in this. 

Nor did the court err in declaring that the amount 
which, by compromise, the executor was to receive as his 
4. ——:——. compensation, and the fact, that said executoz 
was only to make distribution of the assets among those 
entitled, should not be considered in determining the com- 
pensation to which Cunningham was entitled. 

These facts would have had no tendency to establish 
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the value of Cunningham’s services. The circuit court 
allowed him, and we think properly, five per cent. on the 
money collected and disbursed by him, $300 for attorney's 
fees, and $400 for extra services. It is unnecessary to 
notice particularly the instructions given or refused. Those 
for appellee were in harmony, and those asked by appel- 
lant, and refused, in conflict with the views entertained 
by this court, and, all concurring, the judgment is affirmed. 


AFFIRMED, 





Sweet v. Jerrries, Appellant. 


Statute of Limitations: New PARTIES: suBROGATION. The ad- 
ministrator of a deceased sheriff having sued upon a note given to 
his intestate for the purchase money of land sold by him under a 
decree of court, the sureties of the deceased, who had been com- 
pelled to pay to the parties entitled the amount for which the land 
sold, claiming the right to be subrogated in place of the adminis- 
trator, caused themselves to be substituted as plaintiffs in the ac- 
tion more than ten years after the maturity of the note. Held. that 
as they virtually commenced a new action—one in equity, instead 
of the action at law upon the note—they were barred by the stat- 
ute of limitations, although the action, as originally brought, was 
not barred. 

Trustee: CESTUI QUE TRUST: TRUSTEE’s suRETIES. Although a 
trustee has no right to settle a debt due to him astrustee by merely 
canceling one due from himself in his individual capacity to the 
debtor, yet if the cestui que trust adopts the settlement and compels 
the sureties of the trustee to make good the amount to him, 
they cannot afterward recover it of the original debtor. 

Case Adjudged. A sheriff sold land under a decree for pariition 
and received a note for the purchase money. Becoming indebted 
to the purchaser, he agreed that his debt should be set off against 
the note, and accordingly executed a deed for the land without col- 
lecting the note. The parties entitled to the proceeds of the yarti- 
tion sale sued him and his sureties, alleging that the note had been 
paid. There was a recovery in this action and the sureties paid the 
judgment. In an action by them against the maker of the note; 
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Held, that the settlement made by the sheriff, though originaiiy un- 
authorized, had been adopted by the parties in interest and had 
thereby become binding upon the sureties, 


Appeal from Cole Circuit Court.—lon. Tuzron M. Rios, 


Judge. 
Henry Flanagan and 7. W. B. Crews for appellants. 


1. The liability of the defendant is not to ve deter- 
mined by the time the original petition was filed; nor by 
the date of payment by the plaintiffs Maupin, Breckin- 
ridge and Whitson, of the Burke judgment, but by the 
note, and the time when these plaintiffs first appear in the 
action. As more than ten years had elapsed before they 
became parties, they are barred by statute. Allowing the 
original plaintiff to amend by making new plaintiffs, does 
not prevent the running of the statute as to the latter. 
Lagow v. Neilson, 10 Ind. 182; Dudley v. Price, 10 B. Mon. 
84; Roe v. Doe, 30 Geo. 873 ; United States v. Innerarity, 19 
Wall. 595; Miller v. McIntyre, 1 McLean 88. The action 
is not the same as originally commenced. Its character is 
changed and the defense also. To say that the petition of 
the new plaintiffs relates back to the commencement of 
the action by Sweet is to abrogate the statute of limitations. 
Lagow v. Neilson, supra; Roe v. Doe, supra; United States 
v. Innerarity, supra. 

2. Docs the petition state a case for subrogation ? 
Subrogation is the substitution of another person in the 
place of a creditor, to whose rights he succeeds in relation 
to the debt. But it is only in cases where the person ad- 
vancing the money to pay the debt of a third party, stands 
in the situation of a surety to him, or is compelled to pay 
it to protect his own rights that a court of equity substi- 
tutes him in the place of the creditor, as a matter of 
course, without any agreement to that effect. The plain- 
tiffs were not the sureties of defendant. There was no 
privity between them. Huyes v. Ward, 4 John. Ch. 180; 
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Sandford v. McLean, 3 Paige 117; Lewis v. Palmer, 28 N. 
Y. 271. The party secondarily liable has a right to call 
upon the party primarily bound to be reimbursed for the 
outlay he is compelled to make in discharging the obliga- 
tion ; but as between the parties there must be a primary 
and secondary liability. Conway v. Strong, 24 Miss. 665. 
The judgment paid by the plaintiffs was a debt against 
Jones, and by that payment they became his creditors to 
the extent of the judgment. The payment gave them no 
right of action against the defendants; but, on the con- 
trary, it was a recognition of the fact that defendants had 
paid the note, as the judgment itself was based upon such 
payment to the sheriff, and his failnre to account for the 
proceeds to the parties entitled thereto. The judgment 
could not have been pronounced without proof of payment 
of the notes by defendants. The payment of the judg- 
ment gave Maupin, Breckinridge and Whitson a right of 
action against their principal, the sheriff, and nothing 
more. Morrison v. Marvin, 6 Ala. 797; Armstrong’s Ap- 
peal,5 Watts & 8, 352; McMee v. Amonett, 6 La. Ann. 20; 
Hodgsen v. Shaw, 3 Mylne & Keene, 183; Smith v. Harri- 
son, 33 Ala. 706. 

8. The plaintiffs cannot object to the mode of pay- 
ment of the note by Mr. Jeffries to the sheriff. While 
the latter had no right to settle an individual debt with 
trust funds, yet as the beneficiaries, the only parties who 
could object, recognized and ratified the payment by brinz- 
ing suit against the sheriff's suretics, on the ground that 
the note had been paid to the sheriff in his lifetime, the 
payment becomes good and the liability of Mr. Jeffries 
extinguished. 


Lay § Belch for respondents. 


1. The plea of limitation cannot avail in this action. 
There is but one cause of action, and this is on the note, 
and it is conceded that the original suit was brought in 
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time. When Maupin and Breckenridge became parties 
plaintiff, it was not a new suit or cause of action. When 
they paid the judgment, which was aftcr the commence- 
ment of the original suit, they were interested in the sub- 
ject matter of the action, and were properly made parties 
plaintiff. 2 Wag. Stat. p. 1000, § 4; Sweet v. Jeffries, 48 
Mo. 279. If there had been, after the commencement of 
the original suit, an assignment of the note sued on to 
Maupin and Breckinridge, they would have been properly 
substituted as plaintiffs for the prosecution of the original 
cause of action on the note, and there can be no pretense 
that the statute of limitation could have been pleaded 
against them in such a case. They stand in precisely the 
same position now, for while there was no assignment of 
the note, yet after the commencement of the suit, by oper- 
ation of law, the beneficial interest in the original cause of 
action passed to them, and they became entitled to be sub- 
stituted as plaintiffs and to recover, not on a new cause of 
action, but on the original cause of action sued on. But 
if this were not so, the cause of action did not accrue un- 
til they paid the judgment, and still there is no bar, either 
under the five or ten year plea. 48 Mo. 279, Sweet, Admr. 
v. Jeffries; Buell v. Transfer Co., 45 Mo. 562. 

2. The proceedings and judgment inthe case of Young’s 
heirs v. Maupin et al., is no bar to this action. They cannot be 
pleaded as res judicata, for there is no identity in either the 
cause of action nor of the parties. The question as to the 
payment or non-payment of the note sued on, was not an 
essential one in the suit on the sheriff's bond. Nor is this 
judgment any bar on the ground of estoppel, by reason of 
privity between Young’s heirs, or otherwise. 

3. There was no payment of the note sued on. The 
evidence of the defendant Jeffries himself shows that 
there was no final settlement or agreement as to the pay- 
ment of the note, between him and Jones. But even if 
there had been, Jones, as sheriff of the county, had no 
power or authority to make any such agreement or settle- 
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ment. Ranney v. Brooks, 20 Mo. 105; Renshaw v. Wills, 
88 Mo. 201. 

4. The petition states a good cause of action. Sweet 
v. Jeffries, 48 Mo. 279; Fox v. Alexander, 1 Ired. Ch. 340; 
Tatum v. Tatum, Ib. 113; Arnold v. Hicks, 3 Ired. Ch. 17; 
Kennedy v. Pickens, Tb. 147. 

Napton, J.—This suit was originally brought by Sweet, 
administrator of R. R. Jones, sheriff of Franklin county, 
upon a note given by Jeffries to Jones in consideration of 
land sold by him as sheriff, to Jeffries, under a decree 
of partition. This suit was brought in 1867, upon the 
note made in 1857, and due in twelve months after date, 
In April, 1869, more than ten years after the maturity of 
the note, Maupiu, Breckinridge and Whitson, who were 
securities on Jones’ bond as sheriff, were allowed to be 
made parties plaintiff, upon the ground that in a suit 
brought by the cestue que trust of Jones against them, they 
were compelled to pay the amount of the note, Jones be- 
ing dead and his estate insolvent. This suit and its result 
were in evidence in this case, from which it appeared that 
the defendants in it denied that their principal had col- 
lected the money, and upon this issue being found against 
them, judgment was given for the cestue que trust, and they 
had the money to pay. It seems that Jeffries was clerk 
ind R. R. Jones sheriff of Franklin county, and that when 
Jeffries’ note became due, Jones was largely indebted to 
Jeffries for fees collected by him, and he therefore made 
Jettries a deed for the land sold, and agreed to hand over 
the note when they had final settlement. Jones died be- 
fore such final settlement, and his estate being insolvent, 
the plaintiffs in this case, his securities, had to pay the note 
and asked to be subrogated to the place of the origi- 
nal plaintiff, Jones’ administrator, which was allowed. 
The defendant pleaded the statute of limitations, and also 
the payment to Jones. 

We have been unable to conjecture upon what grounds 
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the plea of the statute was overruled. The substituted 
1. stature ori. Plaintiffs virtually commenced a new action 
parties : subroga. —ONe in equity, instead of the action at law by 
aaa Sweet upon the note, and the bar was com- 
plete, before the substitution was allowed. 

Apart from this defense, the judgment in the suit 
against the sheriff and his securities constituted a complete 
2, taveemm: estat bar to this action. The defendants in that 
tee’s sureties. case pleaded that Jones, their principal, had 
not collected the money, and issue was taken on that plea 
and found against them. The judgment, in truth, could 
have been based on no other grounds. For if Jones had 
never collected the note, the recourse of the cestue que trust 
was obvious, as there was no pretense that Jeffries was not 
perfectly solvent and the note had never been handed over 
tohim. Although Jones had no right, as trustee, to make 
such an arrangement with Jeffries, the cestwe que trust sanc- 
tioned it, and procee.led on the hypothesis that he had 
received the money, and established their claim on that 
basis. What claim then did the sureties of Jones have 
against Jettries to recover the money which he had already 
paid to or settled with Jones?) When this case was before 
this court in 1871, the facts now appearing in the record 
seem not to have been before the court. It is clear that 
the plaintiffs, apart from the bar of the statute of limita- 
tions, have no equitable claim against the defendant, 


The judgment of the circuit court is therefore reversed. 
REVERSED. 
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Wrieut v. McCormick, Appellant. 


Fraudulent Conveyances: sALE OF GOODS, CHANGE OF POSSES- 
sion. The actual and continued change of possession, contemplated 
by the statute in relation to fraudulent conveyances, (1 W. S. p, 
281, 2 10,) must be open, notorious and unequivocal—such as to ap* 
prise the community, or those accustomed to deal with the vendor, 
that the goods sold have changed hands, and that the title has 
passed from the vendor to the vendee, (following Claflin v. Rosen- 
burg, 42 Mo. 439, and other cases). 

Case Adjudged. If the purchaser of a stock of goods permits 
them to remain at the vendor’s place of business, without remov- 
ing his business sign, the change of possession is not unequivocal 
within the meaning of the foregoing rule, notwithstanding it may 
appear that when thesale was made, the purchaser, in the presence 
and with the consent of the vendor, notified the vendor’s clerks of 
the fact and told them that in dealing with the goods in the future 
they were to act for him, and that the vendor was to have no fur- 
ther control over them, and that he did not, in fact, exercise any 
further control with the purchaser’s consent. 


Appeal from Pettis Circuit Court—Hon. Wititam T. Woop, 
Judge. 


B. G. Wilkerson and W. L. Felix for appellant. 


If after the alleged sale, the vendor remained in ap- 
parent possession and control of the goods, exercising 
apparent ownership and control over the same, it makes no 
difference whether this was with or without the consent of 
the vendee.’ The law only takes notice of the facts as they 
appear to the public. Bump on Fraud. Con., (2 Ed.) pp. 
112, 113, 114; Claflin v. Rosenberg, 42 Mo. 439; Lesem v. 
Herriford, 44 Mo. 823; How v. Taylor, 52 Mo. 597; Bishop 
v. O'Connell, 56 Mo. 158; Burgert v. Borchert, 59 Mo. 80. 


Snoddy § Short and Bridges & Sloane for respondent. 


The law does not require a purchaser to do a foolish 
thing. In this case he was not required to have the sel- 
ler’s sign taken down from the store, and his own substi- 
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tuted in its place. He did not buy the goods with the de- 
sign of continuing the same business at the same place 
but intended within a reasonable time after the sale com- 
menced to box the goods for shipment to St. Louis. He 
cannot be prejudiced by the unauthorized interference of 
the seller in and about the store after the sale had taken 
place. State touse of Heed v. King, 44 Mo. 238; Criley v. 
Vasel, 52 Mo. 445. 


Hoven, J.—This was an action brought by the plain- 
tiff, under the-statute relating to the claim and delivery of 
personal property, against the sheriff of Pettis county, to 
recover certain property seized by him on the 30th day of 
October, 1874, under a writ of attachment against Ch irles 
A. Doherty, a dealer in cigars and tobacco, in Sedalia. 
The plaintiff claimed title under a sale of said goods made 
to him by said Doherty on the 28th day of October, 1874, 
and the validity of this sale, as against the attaching cred- 
itor, is the question presented for determination. It ap- 
pears from the record that Doherty, who was indebted and 
in failing circumstances, wrote to the plaintiff, Wright, 
who was one of his creditors, and resided in St. Louis, that 
he had been sued, that he wished to secure his del, 
amounting to $490, and that he had better employ Snoddy 
& Bridges to attend tothe matter. Wright at once di- 
rected Snoddy & Bridges to secure his debt, and in doing 
so to act according to their best judgment. Doherty ke) t 
two establishments in Sedalia, a store in the Porter block, 
on Ohio street, and a cigar stand in the Ilgen house. 
David Sprecher was clerk in one, and his brother, New ton 
Sprecher, was clerk in the other. On the 28th day of Oc- 
tober, 1874, in consideration of the debt due by him to the 
plaintiff, Doherty executed to the plaintiff a bill of sale of 
the stock on hand, in both establishments, and delivered 
the same to Bridges. At the same time one of the keys 
to the store on Ohio street was handed by Doherty to 
Bridges, the other being retained by the clerk, and both 
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clerks were informed by Bridges, in the presence of Doh- 
erty, that he had bought the goods in both places of busi- 
ness, and they were instructed to account to him for all 
sales thereafter made by them, and not to permit Doherty 
to have any further control over the goods. Both places 
of business were kept open, and sales made thereat as 
usual, after the execution of the bill of sale, and the same 
sign, “C. H. Doherty, dealer in cigars and tobacco,” was 
kept up at the store, which had been there for months prior 
to the sale. Nor was there any change made at the cigar 
stand to indicate a change of ownership. After the sale 
and before the attachment, Doherty was frequently at the 
store, and occasionally made sales of the goods therein, 
but, as appears from the testimony of Bridges, without his 
knowledge or consent. Newton Sprecher testilied that he 
was paid by Doherty for his services at the cigar stand, up 
to the morning of the attachment. The court refused all 
the instructions asked by the defendant, and of its own 
motion gave the following: 
1. That if it appear from the evidence that at the 
time of the aileged sale from Doherty to plaintiff, Doherty 
had the control or was in possession of the goods sold, the 
plaintiff cannot recover in this action, unless the court, sit- 
ting as a jury, is satisfied from the evidence that the sale 
was in good faith and fora valuable consideration, and 
accompanied by a delivery of the goods so sold in a rea- 
sonable time, (regard being had to the situation of the 
property,) and such sale and delivery was followed by an 
actual and continued change of the possession of the 
thing sold. 

2. It is necessary to the validity cf the sale from 
Doherty: to plaintiff that the change of the possession of 
the thing sold, as required by the first instruction above, 
from Doherty to plaintiff, should have been actual, exclu- 
sive, visible and continuous up to and at the time of the 
levy of the attachment; and if the court, sitting as a 
jury, believes from the evidence that the plaintiff did not, 
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in good faith, purchase said goods, or that there was no 
actual, continued and visible change of possession and 
control of said goods sold, prior to levy thereon of the de- 
fendant, the finding must be for the defendant. 

8. If the court, sitting as a jury, believes from the 
evidence, that prior to the levy by defendant on the goods 
sold, the plaintiff, by his agent, Bridges, in the presence of 
Doherty, or with his assent and concurrence, notified and 
informed the Sprechers, who had before and up to that 
time been agents and clerks of said Doherty, that he had 
bought said goods and that they were to act for plaintiff 
in any further charge or dealing with said goods, and that 
Doherty was to have no further control of, and nothing 
further to do with, the goods sold, and further believe that, 
with the plaintift’s assent, Doherty had nothing further to 
do with the goods or with the posession or control of the 
same, then in such case there was such change of posses- 
sion as is contemplated by instructions 1 and 2 above. 

The court found for the plaintiff, and the defendant 
has appealed. It has been repeatedly held by this court 
that the actual and continued change of possession con- 
templated by the statute in relation to fraudulent convey- 
ances, must be open, notorious and unequivocal, such as 
to apprise the community or those accustomed to deal with 
the party, that the goods have changed hands, and that the 
title has passed out of the seller and into the purchaser. 
Claflin v. Rosenberg, 42 Mo. 439; Bishop v. O’ Connell 56 Mo. 
158. In Lesem v. Herriford, 44 Mo. 325, it was said that 
the statute requires “such a change as to preclude the 
hazard of the seller deriving a false credit from the con- 
tinuance of his apparent ownership.” The third instruc- 
tion given by the court is not in harmony with these 
decisions, and while the facts stated in that instruction 
might constitute a true test of title as between the parties 
to the transaction, they are of themselves, insufficient to 
notify the community at large, or the regular customers 
even of the vendor, that there had been a change of own- 
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ership. The retention of the old sign, which fact is undis- 
puted, amounted to a declaration to the public that Doherty 
was still proprietor of the store, and notwithstanding the 
facts recited in the instruction, gave to the transaction an 
equivocal character. The change of possession, as appears 
from the undisputed facts in the case, not having been 
such as the statute requires, should have been declared to 
be fraudulent as a matter of law. We are of opinion 
that the judgment should be reversed and the cause re- 


manded. All concur. 
REVERSED. 





Brown, Appellant, v. Kime. et al. 


Pleading: account sratep. The petition alleged that the de- 
fendants were indebted to the plaintiff for professional services and 
moneys advanced, and contained a bill of items. It further al- 
leged that this bill was presented to the defendants, and, after the 
lapse of some months, returned by them without objection. Held, 
that the latter allegation was of a matter of evidence, merely; that 
there was no allegation in the petition of the fact of an account 
stated or agreed upon between the parties; and that the cause of 
action, as stated, was a general indebilatus assumpsit. 

Indebitatus Assumpsit: practice. In an action upon an open 
account when there is some evidence of its correctness, although 
slight, it is sufficient to authorize the court to submit the case to 


the jury. 


Appeal from Cape Girardeau Court of Common Pleas.— 
lion. Ii. G. Witson, Judge. 


Lewis Brown for appellant. 
Houck § Ranney for respondents. 


Napton, J.—The point discussed by the counsel in this 
case is whether, in actions on stated accounts or insimul 
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computassent, the rules of evidence in regard to such actions 
are confined to dealings between merchants. That question 
was decided by this court in Shepard v. Bank of Missouri, 
(15 Mo. 143,) and that decision was recognized in the re- 
cent decision in Powell v. P. R. R. Co., 65 Mo. 658. The 
rule of evidence no doubt originated in mercantile deal- 
ings and the reported cases usually relate to such dealings, 
but the principle seems to have been extended to all cases 
where the relation of debtor and creditor exists. (Wig- 
gins v. Burkham, 10 Wallace 129.) The rule at best is a 
very flexible one and undoubtedly depends in its applica- 
tion on the circumstances of each. case, to be judged by 
the nature of the transaction, the habits of the business in 
which it occurs and the course of trade. ( White v. Hamp- 
ton, 10 Iowa 238.) Ina general way an account rendered 
by a creditor to his debtor, and not objected to within a 
reasonable time, is regarded as evidence of an account 
stated—that is of an account conceded by both parties to 
be correct. And it has been held that what is a reasonable 
time in which to make objections is a question of law to 
be determined by the court. There are cases in which 
this presumed acquiescence, arising from lapse of time and 
failure to object within a reasonable time, has been consid- 
cred very slight evidence of the correctness of the account. 
Kellam v. Preston, 4 W. & Serg. 16; Spangler v. Springer, 
22 Pa. St. 454; and others again, where the courts have 
regarded it as conclusive, except where fraud or mistake 
is clearly shown. (Lockwood v. Thorn, 11 N. Y. 170.) It 
will readily be perceived, on an examination of the num- 
erous cases reported on this subject, that they have been 
decided on the peculiar circumstances attending each case, 
anil most generally in proceedings in equity. In no case 
las such implied admission been held to be an estoppel— 
but simply a prima facie case throwing the burden of con- 
tradiction or explanation on the adverse party. The case 
of Phillips v. Belden, (2 Edw. Ch. R.1, and Hutchinson v. 
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Market Bank of Troy, 48 Barb. R. 324,) contain quite an 
extensive discussion of the subject. 

But it is unnecessary to examine the subject here, as the 
pleadings do not present the question. The action in this 
1. Preapixe;, ** case is not on an account stated. The peti- 
tion states that the defendants are indebted to the plaintiff 
for professional services and moneys advanced, and, as is 
required by our practice act in such cases, (2 W. S. p. 
1020, § 38,) a bill of items of the account is recited in the 
petition. It is further alleged that this bill or account, 
thus recited, was, on the 15th of December, 1875, present- 
ed to defendants, and, after the lapse of some mouths, 
returned without objection, and that it is still due, and 
judgment is asked for the balance stated in the account. 
It is not averred in the petition that the account was a 
stated one, in other words, that both defendants and plain- 
tiff agreed to it. Their retention of the account, without 
objection, is stated, which is a matter of evidence that may 
lead to the conclusion which they failed to aver. Such 
averments of evidence are immaterial, and, though harm- 
less, do not supply the place of an averment of the fact 
that both parties agreed to the account, 2 W. S., p. 1020, 
§ 39. The action in this case is for professional services 
rendered defendants at their request,the particulars of which 
are stated in an account inserted in the petition, and a 
judgment is asked for the balance due, as exhibited in said 
account. In short, the action is what is termed, under the 
old system of pleading, a general indebitatus assumpsit. 
The answer was a simple denial of all the allegations of 
the petition. On the trial before a jury the plaintiff testi- 
fied that on the 15th day of December, 1875, (the trial oc- 
curred in May, 1876,) he sent the account recited in the 
petition through the postoffice, in a letter, requesting de- 
fendants to sign a note for the balance due him; that no 
objection had been made to the account by the defendants 
until the first day of the then term of court, about a week 
before the trial; that plaintiff and defendants lived in the 
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same town, within three or four blocks of each other, and 
saw each other three or four times a week. This was all 
the evidence in the case. The defendants moved the 
court for judgment because the evidence was insufficient 
to establish the account and the account was denied by tlie 
answer. ‘The court sustained this motion, discharged the 
jury and gave judgment for defendants. 

The only question for our consideration is whether 
the evidence above recited was sufficient to authorize the 
2. 1npesiratus court to submit the case to the jury. Had 
ASSUMPSIT: prac- ° 
tice. the action been on an account stated, as the 
court and the counsel on either side seemed to think, 
there is no question that the evidence tended to establish 
such an issue in favor of the plaintiff. As the action was 
on an open account the point is not so clear. The failure 
or refusal to sign the note may be regarded as placing the 
case on grounds not very materially different from a fail- 
ure or refusal to pay. ‘ The plaintiff had called the atten- 
tion of defendants to this subject in a form which required 
some action on their part. Their silence was certainly 
some evidence of their acquiescence in the correctness of 
the account, and if the plaintiff was willing to risk his 
ease on such slight evidence, it was not the duty of the 
court to inteifere. In fact, the court gave the instruction, 
we suppose, on the ground advanced by the defendants’ 
counsel here, and contested by the plaintiff, that the doc- 
trine in regard to stated accounts applied only between 
merchants. With some hesitation, we have concluded it 
right, under the circumstances, to send the case back for a 
trial. Judgment reversed and cause remanded. 
REVERSED. 
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Anatave v. Sr. Avit, Plaintiff in Error. 


L Ante-nuptial Contract: prep 1x pragsent:. An ante-nuptial 
contract provided that the intended wife was “to haye one-third 
of one-half of the estate of her said intended husband, absolutely 
and in full property, and in lieu of dower, *  * — she hereby 
agreeing to and accepting the same,” and further declared that 
“the said estate hereby given * ® isto be infull of dower 
and any claim upon the estate” of the irtended-husband. Held, 
that these words operated to vest in the wife, upon the consumma- 
tion of the marriage, a present estate in fee in one sixth of her hus- 
band’s lands. 

Substitution of Mortgages: INTERVENING ESTATE: ANTE-NUPTIAL 
contract. Where by the terms of an ante-nuptial contract the 
wife took an estate in fee in part of her husband’s lands in lieu of 
dower, and, after marriage, he satisfied a mortgage upon his lands 
which was in existence at the date of the ante-nuptial contract with 
money raised by a new mortgage; Held, that the wife’s estate was 
discharged from the first mortgage, and was superior to the second. 


Error to Cape Girardeau Court of Common Pleas.—Hon. H. 


G. Wixson, Judge. 


Sanford § Brown for plaintiff in error. 


1. The contract did not vest any legal estate in the 
land, It contained no operative words of conveyance, and 
without such words in praesenti, the plaintiff could not re- 
cover. McKinney v. Settles, 31 Mo. 544; 2 Wash. Real 
Prop., p. 619. 2. The estate settled upon the wife was 
simply an equitable jointure, to be enjoyed by her after 
her husband’s decease for her own life only, in lieu of 
dower. Ooke’s Litt., 36,6; 1 Wash. R. P., (4 Ed.) p. 315; 

2 Blackstone, 137; 1 Bish. M. W., pp. 392-4; Stephens’ 
Com., 255; 4 Kent, 54; Burton’s Real Prop., 119 p. 357; 
Atterton Mar. Settlements, 501, 558. 8. The interest of); 
Anglade in the land was never more than the equity of 
redemption. The court erred in excluding the mortgage ! 
and the parol evidence concerning them; the money to 
satisfy the prior mortgage was obtained by a new mort- /] 
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gage, and the mortgages, in fact, constituted but one 
transaction. Potter v. McDowell, 43 Mo. 98; Reddick v, 
Gressman, 49 Mo. 392; Fontaine v. Boatm:n’s Sav, Inst., 57 


Mo. 557. 
Wilson Cramer for defendants in error. 


Suzrwoop, CO. J.—This action of ejectment is the re- 
sult of a proceeding to quiet title to certain land in Cape 
Girardeau county. The p‘aintiffs claim under their mother, 
whose rights to the land in question, arise under the ante- 
nuptial contract. Anglade, the father, bought the prop- 
erty which was then incumbered by a mortgage to the 
county executed by Desbonne, and with this incumbrance 
still subsisting, the marriage contract was made and the 
marriage consummated. 

We regard the words employed in the ante-nuptial 
contract, as sufficient to convey the fee to the mother of 
1. antesvurriat plaintiffs in one-sixth of the land owned by 
CONTRACT: deed 
in praesenti. the husband. The contract among other 
things provides: “That said Miss Margaret Frazier, the 
intended wife of said party of the first part, St. Rose Beau- 
bran Anglade, is to have the one-third of the one-half of 
the estate of her said intended husband, absolutely and in 
full property in lieu of dower in his estate; she, the said 
Margaret, hereby agreeing to and accepting the same. * 

a * * * * * * * That the 
said one-third of the one-half of the estate of the said St. 
Rose Beaubran Anglade, hereby given to his said intended 
wife, is to be in full of dower and any claim upon his es- 
tate.” Under our statute respecting conveyances, “the 
term heirs or other words of inheritance,” were unneces- 
sary in order to pass the fee,and no contrary intent to pass 
a less estate is apparent either expressly or implied. (R. 
C. 1855, p. 355, § 2.) It is claimed for defendant that 
there are no operative words in the marriage contract of 
sufficient efficacy to convey the legal estate, and we are 
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cited to the case of McKinney v. Settles, (31 Mo. 544,) 
where the only words even remotely indicative of intention 
to pass the fee were the words “sign over.” Other por- 
tions, however, of the nondescript instrument, contained 
an obligation to make in the future “a good, sufficient 
right and title to the said described tract of land.” The 
title of thé grantor was then inchoate, and so upon a con- 
sideration of the whole instrument, it was held that it did 
not do more than evince an intention to convey in the fu- 
ture. A broad difference exists between that case and the 
one at bar. Here the words were plainly intended to ope- 
rate in praesenti, i. e., upon the occurrence of the marriage 
which took place the same day the contract was executed. 
| Itis true more apt words could have been used, but any 
| lack in this particular is not allowed to defeat the mani- 
fest intention of the parties. (McKinney v. Settles, supra.) 
“The law,” says Mr. Powell, in his notes to Wood’s Con- 
_ veyancing, “is curious and almost subtilizes to devise 
reasons and means to make assurances and deeds inure 
according to the just intent of parties and to avoid wrong 
and injury which, by abiding by rigid rules, may be wrought 
out of innocent acts.” (Wood Conv., 206 note.) Thus 
words of release may operate as a grant or a covenant to 
stand seized. Roe v. Tranmer, 2 Wils. 75. In the case just 
cited, Willes, C. J., said: “The judges have been astuti to 
carry the intent of the parties into execution and to give 
the most liberal and benign construction to deeds wt res 
magis valeat quam pereat. I rely much on Sheppard’s 
Touchstone of Common Assurances, 82, 83, (which is a 
most excellent book,) where he says when the intent is 
| apparent to pass the land one way or another, there it 
| may be good either way. * * Although formerly, 
according to some of the old cases, the mode or form of 
the conveyance was held material, yet in later times, where 
the intent appears that the land shall pass, it has been 
ruled otherwise, and certainly it is more commendable to 
make the intent good in passing the estate if by any legal 
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theans it may be done than by considering the manner of 
passing it, to disappoint the intent and principal thing 
“which was to pass the land. Osman and Sheafe, 3 Lev. 
307. Upon this ground we go.” And in the Touchstone it 
is said “ dedi or concessi may amount to a grant, a feoffment, 
a git, a lease or release, a confirmation or surrender, and 
it is in the election of the party to whom the deed is made 
to use it to which of the purposes he will.” (Shep. Touch., 
Prest. Ed. 91.) To the same effect see 3 Washb. Real Prop. 
pp. 620, 621 and cas. cit. 

It is also claimed for defendant that as Anglade at the 
time of executing the marriage contract, had only an 
2. surstitution or equity of redemption in the mortgaged prop- 
vening estate: erty, no legal estate could possibly pass by 
tact Pe" yeason of that contract. Relative to this, it 
suffices to observe that the subsequent satisfaction of the 
mortage to the county placed the matter in precisely the 
sume position, so far as concerned the right of the wife, as 
if no incumbrance had existed on the land when the mar- 
riage occurred. If a sale had taken place under the orig- 
inal mortgage, doubtless this would have swept away every 
vestige of the wife’s interest, as she took cum onere, but 
the subsequent satisfaction of that mortgage made her 
title clear, and that title immediately intervened between 
that entry of satisfaction and the creation of any new or 
post-nuptial ineumbrance. It is indeed urged that, as the 
evidence tended strongly to show, that, as each successive 
mortgage was satisfied by money raised by means of fresh 
mortgages, until the sale took place under the deed of 
trust, at which sale St. Avit, the defendant, bought, this 
scries of mortgages ought to be regarded as one transac- 
tion, as one mortgage. The rule seems to be that when a 
mortgagor redeems, the redemption should be construed 
as a payment, he being personally responsible for the debt. 
(1 Hill Mortg., 542, § 11.) So, where a mortgagor borrows 
money to pay off a mortgage, and gives asecond mortgage 
therefor, and the first is canceled, the second rhortagee has 
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no equity to revive and be subrogated to the former mort- 
gage in order to overreach an intervening lien, (Ibid; 
Banta v. Garmo,1 Sanf. Ch. 383). In Sandford v. McLean, 
(3 Paige, 122,) the doctrine is declared that, “it is only in 
cases where a person advancing money to pay the debt of 
a third party stands in the situation of a surety, or is.com- 
pelled to pay it to protect his own right, that a court of 
equity substitutes him in the place of the creditor, as a 
matéer of course, without any agreement to that effect. 
In other cases the demand of a erediter, which is paid 
with the money of a third person, and without any agree- 
ment that the security shall be assigned or kept on foot 
for the benefit of such a third person, is absolutely extin- 
guished.” We regard the same doctrine applicable to an 
intervening estate as to an intervening lien, being unable 
to distinguish, in point of principle, the one from the 
other. There was nothing in this case to take it out of 
the operation of the above announced general rule. We, 
therefore, affirm the judgment which plaintiff recovered in 


the lower court. All concur, 
AFFIRMED. 





Cape GIRARDEAU AND Scotr County MaAcapDAMIzED Roap 
Company Vv. Dennis et al., Appellants. 


1, Condemnation of Right of Way: prior conTRACcT FOR LOCAs 
TION OF A 20AD. Thef ct that a corporation authorized to construct a 
macadamized road and to condemn land for that purpose, has con- 
tracted with the owner of a tract of land for the construction of its 
road across his land on an agreed line, and has partly constructed it 
on that line, is no bar toa proceeding by the corporation to con- 
demn a right of way across the same land on a different line. The 
corporation may change the location of its road, if it sees fit, subject 
to the right of the other party to recover such damages as he may 
sustain by reason of the breach of contract. 

: EVIDENCE: DAMAGES: Practice. It is the duty of the cir- 
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cuit court, on exceptions filed, to hear testimony if offered as to the 
adequacy of the compensation awarded land owners for land taken 

. for the construction of roads; the Supreme Court will review the 
action of the circuit court only when the compensation is flagrantly 
excessive or inadequate. 

: SECTION 1, Pp. 351, Gen. stat., 1865, applies to corporations 
created by special laws, and authorizes them to condemn land for 
road purposes. It does not apply exclusively to corporations crea- 
ted under the general law. 


Appeal from Cape Girardeau Court of Common Pleas.— 
Hon. H. G. Wirson, Judge. 


Lewis Brown for appellant. 


Houck § Ranney for respondents. 


Hoveu, J.—This was a proceeding instituted in the 
circuit court cf Cape Girardeau county, at its May term, 
1874, by the Cape Girardeau & Scott County Macadamized 


Road Company, to condemn aright of way through the 
defendants’ land. To the petition of the plaintiff, which 
contained al! the necessary averments, the defendants, at 
the November term, 1874, filed an answer, alleging therein, 
in bar of plaintiff’s right to condemn the proposed right 
of way, that the plaintiff and the defendants had entered 
into an agreement for the construction of plaintiff’s road on 
another line, in consideration of a grant by the defendants 
of a right of way over such line; and that said road had 
been partially constructed on said line. These averments 
were denied by the plaintiff. The court thereupon heard the 
testimony adduced by the parties respectively on the issues 
thus made, found for the plaintiff thereon, and appointed 
three commissioners, as provided by law, to assess the 
damages which would be sustained by the defendants by 
reason of the appropriation of their land for the construc- 
tion of the plaintiff’s road. The commissioners made report 
and exceptions thereto were filed by the defendants, which 
were overruled by the court. These exceptions are not 





440 SUPREME COURT OF MISSOURI, 





Cape Girardeau & Scott County Macadamized Road Company v. Dennis. 





incorporated in the bill of exceptions. The court approved 
the report and the defendants moved fora new trial on 
the following grounds: 1. Because the judgment of the 
court in overruling the exceptions of the defendants was 
against the evidence. 2. Because the plaintiff was in- 
corporated by a special act, which did not authorize the 
present proceeding, and the general statute authorizing the 
condemnation of land applied only to corporations created 
under the general corporation law, and not by special act. 
8. Because the plaintiff was bound by its contract to con- 
struct its road elsewhere. Other objections were made 
during the course of the proceedings, but as they are not 
embraced in the motion for a new trial, they need not be 
mentioned. 

The court overruled the motion for a new trial, and 
the defendants have appealed. In regard to the last 
1. coxpemNATION ground, it may be said that the court found 
pcticas wads from the testinony, which was conflicting, 
that there was no such agreem2nt. But even if such agree- 
ment had been established, we do not think it would conclude 
the plaintiff in the present proceeding. The construction 
of the road upon the line alleged to have been agreed upon 
had not been completed, and, in such cases, the right to 
change the location seems ordinarily to be unquestioned, 
subject, of course, to the right of the other contracting 
party to maintain an action for such damages as he may 
have sustained by reason of the breach of the agreement. 
And it may be that even after the completion of a road, 
supervening necessities may justify the exercise of the 
right of eminent domain under the authority conferred by 
the general statutes. 

Any reference to the question ot damages might be 


omitted, inasmuch as the exceptions to the commissioners’ 


report are not incorporated in the bill of ex- 


2 : evidence: ‘ ‘ 
damages: prac- ceptions; nevertheless we deem it proper to 


= remark, that it is the duty of the circuit 
court, on exceptions filed, to hear testimony, if offered, as 
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to the adequacy of the compensation awarded. St. Louis 
$ Florissant R, R. Co. v. Almeroth, 62 Mo. 343; Han. Bridge 
Co. v. Shaubacker, 49 Mo. 555. This court, however, will 
not ordinarily review the action of the circuit court in 
such cases, when the testimony is conflicting. It is only 
when the damages are flagrantly excessive or inadequate 
that we will interfere. The present is not such a case, and 
if the question had been properly saved, we would not dis- 
turb the action of the court below. 

As to the right of the plaintiff to acquire a right of 
way under the general statutes, we think there can be no 
© 5), sestien doubt. The act of incorporation of Februa- 
statutes. ry 24, 1853, conferred upon the plaintiff the 
exclusive privilege of constructing a macadamized road 
from the city of Cape Girardeau, across the Big Swamp, 
in the counties of Cape Girardeau and Scott. It had, 
therefore, an unquestionable right to acquire and hold the 
necessary land for that purpose. Sec. 1, Chap. 66, of the 
general statutes, provides that when lands sought to be 
appropriated by any road, railroad or telegraph corpora- 
tion, created under the laws of the State, belong to pri- 
vate persons, and such corporation and the owners cannot 
agree upon the proper compensation to be paid, such cor- 
porations may institute proceedings in the circuit court to 
condemn such land for the use of the company. The lan- 
guage of this section is general. It includes all road, 
railroad or telegraph corporations created under the laws 
of this State. This phraseology comprehends special, as 
well as general laws, and confers upon the plaintiff the 
same rights in this particular, which are conferred upon 
similar corporations organized under the general law. The 
judgment of the circuit court will be affirmed. 

The other judges concur, except Judge Suerwoop, not 
sitting. 

AFFIRMED. 
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ScuuLtensure v. Mempnis, Cartuace & Nortuwestern R. 
R. Co., Appellant. 


Railroad: mecwanic’s ten. Prior to the act of March 2lst, 1873, 
(Acts 1873, p. 58,) a strip of land granted to a railroad company for 
right of way could not be subjected to a mechanic’s lien. It was not 
the design of the mechanic’s lien law (2 Wag. Stat., p. 907),_to allow 
a railroad to be sold out in detached parcels. 


Appeal from Jasper Circuit Court—Hon. Josepu Cravens. 
Judge. 


Harding § Buler and R. LE. Rombauer for appellaut. 


The appellant did not possess the power to subject the 
land to the lien of a mechanic or material man. It hads 
in and-over the land, a mere right of way for its railroad, 
and could only use the land for the purposes of the grant. 
Proprietors v. Nashua & Lowell R. R. Co., 104 Mass. 1; 
San Francisco v. Caldervood, 81 Cal. 585; Warren v. Lyons 
City, 22 lowa 351; Washb. on Easm. & Serv. p. 1, clause 12. 
Such right of way is not vendible on execution, and, there- 
fore, cannot be subjected to the lien of a mechanic; because 
the only way to enforce such lien is by execution sale. 
Angell on Highways, p. 411; Phil. on Mech. Lien, Sec. 
179; Foster v. Fowler, 60 Penn. 27; Williams v. Controllers, 
18 Penn. 275; Poillon v. Mayor of New York, 47 N. Y. 666; 
Plymouth R. R. Co. v. Colwell, 39 Pa. Stat. 387; Ammant v. 
Turnpike Co., 13 Serg. & R. 210; Coe v. Columbus, P. § I. 
R. R. Co.,10 Ohio Stat. 372; Gue v. Tide Water Canal Co., 
24 How. 257. No lien can be enforced against land where 
there is no improvement on the land, against which it can 
be enforced. Holtzhour v. Meer, 59 Mo. 436; Wigton »v. 
Brook’s Appeal, 28 Penn. 161; Presbyterian Church v. Stet- 
tler, 26 Penn. 246. If the land inclosed the road-bed and 
track of appellant, then the lien could not be enforced, 
even if the fee of the land was in the appellant. Dunn v, 


> 
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North Mo. R. R.,24 Mo. 493; Mc Pheeters v. Merrimae Bridge 
Co., 28 Mo. 465. 





W. HH. Phelps for respondent. 


Napton, J.—The following is the agreed state of facts 
in this case: “It was proved and admitted, at the trial of 
the case at the September term of the Jasper circuit court, 
that defendant bought of plaintiff the lumber mentioned 
in plaintiff's petition for the price stated in the account; 
that the tumber with which the freight depot at Carthage 
station, on said railroad, was built, was a part ef the lum- 
ber so bought of plaintiff for that purpose, the whole be- 
ing a large bill of lumber bought to build a passenger 
depot and a freight depot at that station; that said freight 
depot was situated on the land and lots mentioned in plain- 
tiff’s petition, between the main track and the switch or 
side track of said railroad, immediately adjoining and up 
to said track, and on the one hundred feet strip of land 
granted to said railroad company as a right of way for 
said railroad by the North Carthage Land Company ; that 
plaintiff filed his lien and commenced his suit within the 
time required by law; that said freight depot had been 
burned down and destroyed after suit was brought, but 
before trial of the cause.” The verdict and judgment 
were for the plaintiff. It will be observed that the suit 
was commenced prior to the act of March 21st, 1873, en- 
titled “an act to protect contractors, sub-contractors and 
laborers in their claims against railroad companies or cor- 
porations,” &c. This act issomewhat obscure, and sections 
2,11 and 12 may admit of different interpretations, as to 
the extent of the lien. It is not necessary in this case to 
determine whether it was the intention of the act to 
allow sales of detached portions of a railroad, or to re- 
quire the entire road to be sold on any and every lien 
enforced under its provisions. It is sufficient to say that 
the present suit was brought before this enactment, and 
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although not tried till 1875, the provisions of this law of 
1873 were not complied with. So that this case is to be 
determined by the general law in regard to mechanic’s 
liens. 

In the case of Dunn v. N. M. R. R., 24 Mo. 493, the’ 
court evidently regarded it against the policy of the State 
to allow detached portions of a railroad to be sold under 
an execution or a judgment enforcing a mechanic’s lien. 
Most of the railroads then, perhaps all, (1857) were State 
roads, or at least materially aided by State funds, and the 
court repudiated the idea that the public interest in them 
could be sacrificed at the instance of an individual. In 
McPheeters v. Merrimae Bridge Co., (28 Mo. 467,) the same 
position is reasserted, and it is declared that where the “ in- 
terest which the proprietors of a railroad have in the soil 
over which it passes, is merely an easement or right of 
passing and transporting trains, persons and things over 
the land of another, it cannot be sold, assigned or taken 
on execution.” The declaration of Judge Scott, in the 
cases cited, is not by any means a novelty, but is supported 
by elementary writers and judicial decisions of other 
courts. In Proprietors, &c. v. N. & L. R. R. Co.,(104 Mass. 
9,) the court say that when a railroad company acquires 
only a right of way “it is not a fee, nor a frechold estate, 
but an easement only, not a corporeal interest, but an in- 
corporeal right.” Here the agreed case is that a 100 feet 
strip was granted by the Carthage Land Company as a 
right of way for the defendant. How such an interest 
could be available to a purchaser is not apparent. If, un- 
der the uct of 1873, it is designed to sell out the franchise, 
the objection would not arise. In the present case it is 
admitted that the depot was burned down before the suit 
was tried, though not before it was commenced. In Penn- 
sylvania itseems to be decided that, as the lien on the land 
is incidental to the lien on the house built on it, if the 
house is destroyed by fire or otherwise, the lien on the land 
is gone, Wigton v. Brook’s Appeal, 28 Pa. St. 161, and our 
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court seems to have entertained a similar view. Holzhour 
et at. v. Meer et. al., 59 Mo. 436. The point, however, is not 
important in this case. Whether the destruction of a 
building on which a lien is claimed would abolish the lien 
is a point not arising in this case, and it is, therefore, left 
for future adjudication. But we conclude that the judg- 
ment of the circuit court must be reversed upon the ground 
that this land was not subject to a lien. The second sec- 
tion of the Railroad Corporation Act, 1 Wag. Stat., 297, 
provided that such corporation shall have power to “ hold 
such voluntary graut of real estate and other property as 
shall be made to it in aid of the construction, mainte- 
nance and accommodation of its railroads, but the real 
estate secured by voluntary grant shall be held and used for 
the purposes of such grant only.” It would seem that the 
general purpose of our statutes, as well as the construction 
of them by this court, would indicate that the mechanics’ 
lien act was not designed to allow a railroad to be sold out 
in detached parcels The judgment of the circuit court is, 
therefore, reversed. ‘The other judges concur. 

REVERSED. 


Tue State ex rel. Witson v. GarrouttEe, Appellant. 


The County Court of Greene County, without a vote of the peo- 
ple, by order of June 20th, 1870, subscribed $400,000 to the capital 
stock of Kansas City & Memphis Railroad Company. Order modified 
October 4th, 1870, so as to make subscription to Hannibal & St. 
Joseph Railroad Company, to aid in building the K. C. & M. R. R. 
April, 1871, order made rescinding former orders, and in July, 1871, 
order rescinding the rescinding order of April, 1871, and bonds is- 
sued, payable to H. & St. Jo. R. R.Co., bearer; Held, that as 
there was no acceptance by the latter company of the subscription, 
there was neither a contract nor a consideration for one, and that it 
was incompetent for the K. C. & M. R. R. Co. to accept the sub- 
scription. 

The Amendatory Act of March 23d, 1861, (Sess. Acts 1860 and 
61, p. 60, sec. 2,) prohibited such subscription after its passage, 
without such vote, to any railroad company, whether it had a 
pre-existing charter authorizing a subscription by counties or not. 
City of St. Louis et al. v. Alexander, 23 Mo. 483, strongly criticised 
and condemned.—Per SHerwoop, C. J. 
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There is no Vested Right in a railroad company toa subscrip- 
tion until it be actually made, and until that event occurs the Legis- 
lature may alter the method whereby such subscription is to be 
made, without infringing any right. 


The Repeal of the Act of March 23d, 1861, by General Statutes 
of 1865, (R. C., p. 882,) did not revive the right to receive such sub- 
scription, contained in charter of railroad companies, repealed by 
former act. Neither could such subscription be made without a 
vote of the people, after passage of General Corporation Acts of 
1865, (1 W. S., p. 305,) in accordance with provisions of sec. 17 of 
that act; and as the attempted subscription in case at bar was made 
after passage of this act, and without such vote, it was void under 
sec. 14, art. 11, of constitution of 1865.—Per SHrerwoop, C. J. 


The Consolidation of the Kansas City & Cameron Railroad Com- 
yany, formerly Kansas City, Galveston & Lake Superior Railroad 

ompany, under act of March 11th, 1867, “ upon such terms as may 
be deemed just and proper,” with H. & St. Jo. R. R. Co. did not 
operate to transfer to the latter company the franchises and unex- 
ecuted rights of former companies, so as to authorize a subscription 
to be made to H. & St. Jo. R. R. Co. without a vote of the people, 
and such subscription is void. The effect of consolidation under 
the act was to work the extinction of the original company in whose 
favor the subscription was authorized to be made, and the power to 
subscribe to the original company perished with the company to 
which it was attached, and in such case there could be no innocent 
purchasers of the bonds. 


Napton and Hough, JJ., dissented on the ground that this sub- 
scription was declared valid by this court in the case of The State ex 
rel. the Attorney-General v. Greene County Court, (54 Mo. 540,) and the 
bonds issued in payment of it having obtained currency on the 
faith of that decision, it thereby became a rule of property, which 
is binding on the county and its citizens, and should not now be 
disturbed. See Clark v. Wolf, 29 Towa 197; Freem. on Judgm., sec. 
178. 

Appeal from Greene Circuit Court.—Hon. W. F. Getcer, 


Judge. 
C. W. Thrasher and Henry C. Young for appellant. 


1. Authority given toa county court to subscribe 
stock to a railroad and issue bonds does not constitute a 
contract or vested right until the subscription is actually 
made, 1 Dillon Munic. Corp., § 42; U. P. R. R. Co. v. 
Davis Co., 6 Kas. 256; County of Dallas v. MacKenzie, 94 
U. S. 660; Aspinwall v. County of Daviess, 22 How. 364; 
People v. Coon, 25 Cal. 635; State v. Saline Co., 45 Mo. 
242. A mere right or power granted in the charter of a 
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corporation, before it has been acted upon, so as to become 
a vested right, has no greater validity against a subsequent 
conflicting constitutional provision, than any other law of 
the State; and it would seem inconsistent to say that the 
one may not be repealed in the same manner as the other. 
Certainly the organic law of the State, either by express 
provision or by implication, is sufficient to repeal both. It 
cannot be seriously contended that laws enacted for the 
benefit of corporations are more sacred than those enacted 
for the protection of individual rights, or that the rules of 
construction applied to laws governing the individual citi- 
zen are not alike applicable to corporation charters. 

2. The acts of the General Assembly recited in the 
pleadings and bonds, if valid, and the proceedings of the 
county court and railroad companies under the same, as 
disclosed by the evidence, do not confer authority on the 
county court to bind the county by a subscription, in the 
name of the county, to the stock of the Hannibal & St. 
Joseph Railroad Company, or the Kansas City & Memphis 
Railroad. See act incorporating Hannibal & St. Joseph 
Railroad Company, (Laws of 1847, p. 187) 5 ; act incorpora- 
ting Kansas City, Galveston & Lake Superior Railroad 
Company, Laws 1856-57, p. 163; act authorizing the lat- 
ter company to change name, (Laws 1864, p. 480); act 
authorizing consolidation of Kansas City & Cameron Rail- 
road Company with any other road, (Laws 1867, p. 143); 
act authorizing branch railroads, (Laws 1868, p. 90). The 
Kansas City & Memphis Railroad Company, if it ever had 
any existence, was created by authority of this latter act 
and not by the charter of the Kansas City & Cameron 
Cumpany, and it can have only such powers as were con- 

ferred upon it by the act of 1868, and which it might have 
‘as a branch of the Kansas City & Cameron road. As such 
branch, it had no stock, and no authority to receive any 
subscription to its stock, and, under the act of 1868, it 
could not receive the subscription of the county without 
the assent of two-thirds of the voters. 
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8. The evidence fails to prove any consolidation. It 
does not appear that there ever was a transfer, or convey- 
ance, or delivery of any property whatever, by the Kansas 
City & Cameron Railroad Company to the Hannibal & St. 
Joseph Railroad Company ; or that either of said compa- 
nies had any railroads, or property whatever, to consoli- 
date, or, if they had, that such railroads intersected each 
other, or were within a hundred miles of each other, or 
that the new corporation ever exercised any power or au- 
thority over, or transacted any business on the line of 
either of said railroads, (if there were any such railroads,) 
or ever took possession of, or exercised any control or au- 
thority over the same. See resolutions and depositions 
concerning consolidation in agreed statement of history 
of case. 

4, The evidence does not show that there has ever 
been any acceptance, by the Hannibal & St. Joseph Rail- 
road Company, of a subscription to its stock by Greene 
county, so that even if the consolidation of the Kansas 
City & Cameron Railroad Company and the Hannibal. 
St. Joseph Railroad Company had authorized such sub- 
scription, none such has ever been made. A. subscription 
of stock in a railroad corporation, unless accepted by the 
corporation, can be of no binding force whatever. Until 
such acceptance, there is no contract. Parsons on Con- 
tracts, (8 Ed.) 899; Jackson v. Galloway, 5 Bing. N. C. 75; 
Tucker v. Woods, 12 Johns. 190; Bruce v. Pearson, 3 Johns. 
534; Tutile v. Love, 7 Johns. 470: Hunt v. Johnston, 24 
Mo. 509. Bruner v. Wheaton, 46 Mo. 363; Eads v. Caron- 
delet, 42 Mo. 113; liason v. Henshaw, 4 Wheat. 225; 
Falls v. Gaither, 9 Porter 605; Keller v. Yobarru, 8. Cal. 
147; 1 Story on Const. § 378; Barlow v. Scott, 24 N. Y. 
40; Honeyman v. Marryatt,6 H. L..Cas. 112. The only 
acceptance claimed in this case, is that of Richardson, as 
president of the Kansas City & Memphis Railroad. Atd 
how could the president of the Kansas City & Memphis 
Railroad accept a subscription from Greene county to the 
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capital stock of the Hannibal & St. Joseph Railroad 
Company? Or by what authority in law did the Kansas 
City & Memphis Railroad have a president or a board of 
directors? Certainly not under any charter or law au- 
thorizing its creation. If it had any existence as a branch 
of the Hannibal and St. Joseph Railroad Company, under 
the law of March 21, 1868, the president and directors of 
that company were by law the only authorized agents and 
business managers of said branch. Laws 1868, p. 90. 
State v. Greene Co., 54 Mo. 540, and disgenting opinion of 
Mr. Justice Vories, p. 564. 

5. The consolidation of two or more railroad compa- 
nies carries to the new company thus created, only the 
vested rights of the constituent companies, and not the 
mere privileges which might have been, but never were, 
executed or exercised by such constituent company. 
Hence, all unexecuted powers and privileges belonging to 
the constituent companies, not vested rights at the time of 
such consolidation, are not transferred, but extinguished 
by such consolidation. They do not survive the constitu- 
ent corporation to which they belonged before consolida- 
tion, but perish with it. Clearwater v. Meredith,1 Wall. 
25; Marsh v. Fulton Co., 10 Wall. 676; Harshman v. Bates 
Co., 92 U. 8. 569. It is not pretended in this case that the 
right to receive subscriptions from Greene county to the 
Kansas City & Cameron Railroad Company, had ever been 
exercised by that company before the alleged consolida- 
tion; or that the subscription was made to the Kansas City 
& Cameron Railroad Company before consolidation. The 
right, then, to receive such subscriptions was by the act of 
consolidation (if there ever was a consolidation) extin- 
guished, and did not pass to the new consolidated corpo- 
ration or any of its branches. 

6. The existence of the Kansas City & Memphis 
Railroad as an independent corporation, having capital 
stock, and stock-holders, and liabilities, and assets, and 
property, separate and distinct from any main road, if au- 
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thorized at all, is by virtue of the act of March 21, 1868, 
“to aid the building of branch railroads.” Therefore, it 
cannot, by said act, be endowed with any rights or powers 
prohibited by the constitution of the State then in force, 
And the subscription by Greene county to such railroad 
could only be made with the assent of two-thirds of the 
legal voters of said county. Const. of 1865, Art. 11, Sec. 
14; State v. Saline Co. Ct., 51 Mo. 350; Carpenter v. Town 
of Lathrop, 51 Mo. 483; State v. Curators, §c., 57 Mo. 178, 
7. Even if the county court, under the charter of the 
Kansas City & Cameron Railroad Company, had power to 
subscribe to the stock of that corporation in the name of 
said county, and if by consolidation with the Hannibal & 
St. Joseph Railroad Company the same right was confer- 
red on the new corporation under the name of the Hanni- 
bal & St. Joseph Railroad Company, it does not, by any 
means, follow that such power is, by said charter or consol- 
idation, conferred on the Kansas City & Memphis Railroad, 
a corporation distinct and separate from either of those 
before mentioned, and nct created by said charter nor said 
consolidation; but by virtue of the act of March 21, 
1868, concerning branch railroads. It can make no differ- 
ence that the subscription was made to the Hannibal & St. 
Joseph Railroad Company to aid in building the Kansas 
City & Memphis Branch. It was, in legal effect, a sub- 
scription to the Kansas City and Memphis Railroad as an 
independent corporation, under the act of 1868. 


J. P. Tracey for repondent. 


Suerwoop, C. J.—This suit is one of many to recover 
railroad taxes for the years 1875 and 1876, and directly in- 
volves the validity of bonds issued in the name of Greene 
county to the Hannibal & St. Joseph R. R. Co., to aid in 
building the Kansas City & Memphis R. R., alleged to 
be a branch of the former road. To sustain the 
judgment recovered for the amount of these taxes, reli- , 
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ance is for the most part placed on State ex rel. v. Greene 
County Court, (54 Mo. 540). The case was, however, de- 
cided by a divided court, Mr. Justice Vories delivering a 
very able dissenting opinion; one, the perusal of which 
will at least give rise to grave doubts as to the correctness 
of the conclusion reached by the majority of the judges. 
In addition to that, admissions were made by the demurrer 
to the answer in that cause, and on which the decision 
therein was chiefly based, admissions which find no sup- 
port in the facts developed on the trial of the present 
cause. The records,of the county court of Greene county 
show that an order was first made June 20th, 1870, sub- 
scribing $400,000 to the capital stock of the K. C. & M. R. 
R. Co., upon certain conditions, among them, that there 
should be a written acceptance by that company of the 
subscription. This order was modified October 4th, 1870, 
so as to make the subscription to the H. & St. Jo. R. R. 
Co., to aid in building the K. C. & M. R. R., upon similar 
conditions as before stated. , In April, 1871, an order was 
made rescinding former orders, and the blank bonds were 
burned. In July, 1871, an order was made rescinding the 
rescinding order made the previous April, and again re- 
scinding also all that portion of the order of October 4th, 
1870, except certain portions not necessary to be mentioned, 
providing for the issuance of bonds on certain conditions 
to the H. & St. Jo. R. R. Co. These bonds were in the 
following form : 


UNITED STATES OF AMERICA, 


St.te of Missouri. 
No. 136. $1,000. 
GREENE COUNTY BOND. 
TwENTy YEARS. 


Know all men by these presents that the county of 
Greene acknowledges itself indebted and bound unto the 


County OF count 
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Hannibal & St. Joseph Railroad Company, or bearer, in the 
sum of one thousand dollars, which sum the county of 
Greene hereby promises to pay to said company, or bearer, 
at the National Park Bank, in the City of New York, 
twenty years after the date of these presents, together with 
interest thereon from the date hereof, at the rate of eight 
per cent. per annum, which interest shall be paid semi-an- 
nually, on the presentation and delivery at said bank, of 
the coupons hereto severally subjoined, until the payment 
in full of said principal sum. 

This bond being issued under and pursuant to an order 
of the county court of Greene county, State of Missouri, 
and in accordance with an act of the Legislature of the 
State of Missouri, entitled “An act to incorporate the 
Kansas City, Galveston & Lake Superior Railroad Com- 
pany,” approved February 9th, 1857, and an act to amend 
an act entitled an act to incorporate the Kansas City, Gal- 
veston & Lake Superior Railroad Company, approved Feb- 
ruary 9th, 1857, and for other purposes, approved February 
13th, 1864, and also an act entitled “ An act to aid in the 
building of branch railroads in the State of Missouri,” ap- 
proved March 21st, 1868. 

In witness whereof the said county court of Greene 
county have caused these presents to be sigued by the jus- 
tices, and attested by the county clerk, with the seal of 
said county affixed, and the coupons hereto attached to be 
signed by the Treasurer of said county. 

Done at the city of Springfield this 1st day of August, 
A. D. 1871. 

[Seat or Court.] 


(Signed,) R. P. Matnews, | 7,4: 
(Signed,) Raven Waker, f ° 28#¢es. 


Attest: A. Demutu, Clerk of County Court. 
Also a coupon as follows : 


SPRINGFIELD, GREENE County, Mo., 
August Ist, 1871. } 


The county of Greene, State of Missouri, acknowl- 
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edges to owe the sum of forty dollars, payable to bearer, 
on the Ist day of August, 1891, being the interest due on 
bond No. 136, for 1,000 dollars. This coupon payable at 
the National Park Bank in the City of New York, State of 
New York. 

(Signed,) JareD E. Siu, 

Treasurer of Greene County. 

And were to be delivered from time to time to the 
Treasurer of the Kansas City & Memphis R. R. Co., and 
acceptance in writing on the part of that company was re- 
quired and given. Treating these various modifications 
and rescissions as valid, there was, as shown by the record, 
no acceptance by the H. & St. Jo. R. R. Co., of this sub- 
scription. ‘lhe first rescinding order shows in unequivocal 
terms a refusal on the part of that company to accept the 
subscription, and no subsequent acceptance is shown, nor 
that such company ever received any of the bonds made 
payable to its order, nor that such bonds were ever in- 
tended to be delivered to that company, nor that such 
company ever issued any stock to Greene county for the 
bonds which were issued. Until both a subscription and 
its acceptance occur, there is no contract. (Nugent v. The 
Supervisors, 19 Wall. 241; Aspinwall v. Commissioners of 
County of Daviess, 22 How. 379.) Under a valid subscrip- 
tion made, the ccunty is entitled as a matter of right toa 
corresponding amount of stock of the company to whom 
the subscription is made. Until the occurrence of sub- 
scription and its acceptance, as well as a corresponding 
delivery, or intended delivery of stock, there would exist 
neither a contract nor a consideration for one. (19 Wall. 
supra.) Nor could that company be compelled by man- 
damus, as has been suggested, to deliver to Greene county 
certificates of stock, for the simple reason that no contract 
so to do has been made. And clearly it was as incompetent 
for the K.C. & M. R. R. Co. to accept the subscription 
made to the H. & St. Jo. R. R. Co. as for any other corpo- 
tation to do so. 








—_—_—_—_——_— 
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I think that it will scarcely meet with doubt or dis- 
pute that the evident spirit and purpose of our legislation 
1. county sus- respecting subscriptions to aid in building 
SCRIPTIONS TO a rts = 
RAILROADS : & railroads, were that such subscriptions should 
1861. not occur but with the consent of the people 
of the particular locality. It would indeed be doing vio- 
lence to the intention of the law-makers to suppose that 
they designed that such subscriptions should occur, even 
when made without the formality of a vote, unless the 
people of the particular locality were favorable to the en- 
terprise. This spirit first found direct and practical 
expression in the general corporation act, (R. OC. 1855, p. 
427,) section 30 providing, “ That it shall be lawful for the 
county court of any county to subscribe to the capitul 
stock of any railroad company duly organized under this 
or any other act, in this State; and the county court * 

* proposing to subscribe to such capital stock, may 
for information, cause an election to be held to ascertain 
the sense of the tax-payers of such county * * 

* as to such subscription.” The word “may” in this 
section was subsequently held to mean “shall.” L.&¢ D. 
M. R. R. Co. v. Platte County, (42 Mo. 171,) Judge Holmes 
remarking: “It is a power given to public officers, and 
concerns the public interest and the rights of third per- 
sons who have a claim de jure, that the power shall be 
exercised in this manner for the sake of justice and tlic 
public good. This construction is confirmed by the xct 
passed at the same session amendatory of this 30th section, 
and making the act read “shall” instead of “may.” * 

* * It follows that the subscription as made 
was without authority of law and void. * * * 

In the positive requirement that the sense of the tax- 
payers should be first taken, it is necessarily to be implied 
that the power was not to be exercised without their con- 
sent and authority.” 

The amendatory act to which Judge Holmes refers 
was approved January 14th, 1860, (Sess. Acts 1859-60, p. 
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88,). and goes to show a feeling of growing distrust which 
the people of this State, even at that early day, felt toward 
those empowered by law to encumber their property with 
onerous liabilities, under the plausible disguise of taxation 
for the public benefit; and that distrust made itself more 
strikingly manifest in the enactment of a further amend- 
ment to section 30, above quoted, providing that subserip- 
tions to the stock of any railroad company should be 
made if a majority of the voters should so say at an elec- 
tion held for that purpose. Section 2, of the amendatory 
act, uses this emphatic language: “It shall not be lawful 
for tae county court of any county to subscribe to the 
capital stock of any railroad company, unless the same 
has been voted for by a majority of the resident voters 
who shall vote at such election under the provisions of 
this act.’ Sess. Acts 1860-61, p. 60. This section, its 
merits, its legal efticacy, have never been discussed in this 
court, although first urged upon its attention in the Macon 
county case, (41 Mo. 453). It was, however, altogether ig- 
nored, receiving no consideration whatever. But section 
17 of the general railroad corporation law was examined, 
(1 W. 8. 305,) and held inapplicable, on the grounds, 
among other, that no negative words were used, showing 
a conflict with the enabling act; and that, as section 11 
was framed after the constitution was adopted, it was de- 
signed simply to effectuate the 14th section of the 11th ar- 
ticle of that instrument. 

In Smith v. Clark County, (54 Mo. 58,) it was assumed 
that in the Macon county case the act of 1861 was dis- 
cussed, and it was there said that, “ though that act was 
not particularly noticed in the opinion of the court,” yet 
that the act of 1865, which passed before the subscription 
was made, was fully considered, which act was just as 
stringent as the act of 1861 so far as the necessity of a vote 
was concerned. It is obvious that the learned judge who 
delivered the opinion of the court in that case, failed to 
note that the act of 1861, unlike that of 1865, contain 
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words of prohibition, as well as to note that stress is laid 
on the lack of this feature of the latter act in the Macon 
county case. Nor in the Clarke county case did the learned 
judge observe that in the Macon county case the act of 
1865 was held inapplicable because passed after the adop- 
tion of the constitution of that year, and therefore was 
presumed as intended to effectuate that instrument, to 
operate in the future and not the past. Obviously the act 
of 1861 could only operate on the future—on subscriptions 
made after its passage, and if it could not operate in that 
way, it was simply a legislative abortion. Our law respect- 
ing the construction of statutes requires that they be taken 
in their “plain or ordinary and usual sense.” Applying 
this rule there is no room left to doubt but that the Legis- 
lature intended by the act of 1861 to prohibit, and did 
prohibit the county court of any county, unless permitted 
by a vote of the people, to subscribe to the capital stock 
of “any railroad company,” whether it had a pre-existing 
charter ornot. More than that, the act in question makes 
it a misdemeanor to violate its provisions; forif the judges 
of a county court should subscribe without complying 
with the statutory regulation, they would be clearly guilty 
of official misconduct amounting toa misdemeanor. (1 
Russell on Crimes, p. 45, and cases cited; Wag. Stat., pp. 
487, 488, sections 17, 21 and 23.) If a misdemeanor, then 
punishable by indictment. This being the case, it would 
seem impossible, in the very nature of things, to impute 
civil validity to an act which at the same tifne is punisha- 
ble as a crime—to say, in a word, that the county judges 
could, without a vote, lawfully make a subscription, for 
making which they could also be lawfully punished. Can 
it be possible that civil ability to perform an act and crim- 
inal liability because of its performance can simultane- 
ously attach to one andthe same act? This question 
furnishes its own answer. As tothe Alexander case, (23 
Mo. 483,) approved both in the Macon county case as well 
as the Clarke county case, I have this to say, that it is far 


‘ 
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from being satisfactory, a per curiam opinion; and that it 
would not be easy to find its parallel in judicial annals. 
In'that case the charter of St. Louis of the year 1843 de- 
clared that, “the city shal] not at any time become a sub- 
seriber for any stock in any corporation.” By a special 
act, approved March Ist, 1851, permission was given the 
city to subscribe to the stock of a certain railroad company. 
By an act approved March 38rd, 1851, reducing all laws 
relative tothe incorporation of St. Louis, “into one act, 
and to amend the same,” it was declared that, “ the city 
shall not at any time become a subscriber for any stock in 
any corporation,” and that “all acts and parts of acts von- 
trary to and inconsistent with the provisions of this act or 
within the purview thereof, &c., are hereby repealed.” 
And yet the last named act, with all its sweeping provi- 
sions and declarations, did not repeal that of March Ist, 
1851. I will take occasion in another place to observe 
further upon the Alexander case. But even acknowledg- 
ing that case as authority, it does not, perhaps, conflict 
with the views here announced, because there no criminal 
responsibility, as under the act of 1861, attached to mak- 
ing the subscription. Penalty of itself implies prohibi- 
tion, and this though no prohibitory words are used in 
the statute. Bartlett v. Vines, Skin. 322; 8. C. Carthew, 
851; Langston v. Hughes, 1 M. & W. 596. In Springfield 
Bunk v. Merrick, (14 Mass, p. 322,) it is said, “by the stat- 
ute of 1809, C. 38, it was made unlawful for any bank to 
loan, negotiate, receive in payment or otherwise deal in 
the bank bills of other States. *  * The note sued 
on in this action was made and received during the exis- 
tence of this law and in direct violation of its provisions. 
Can it then be recovered? If it can, the judiciary power 
may, to a very great extent, defeat the manifest intent of 
the Legislature.” And this way are all the authorities. 
( Williams v. Wall, 60 Mo. 318; Sedgwick Stat. and Const. 
Law, 71, and cases cited. Griffith v. em, 3 Denio 226, 
and cases cited.) 
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it it be said that the construction here insisted on, 
will destroy vested rights under charters, the reply, sus- 
2. cxanter rower tained by authority, is that until a subscrip- 
To RECEIVE MU- . . 
sicipatsunscnir- tion be actually made, there is no vested 
ED RIGHT. right, (St. Jo. ¢ Denver City R. R. Co. v. 
Buchanan County Court, 30 Mo. 485). Aspinwall v. Come 
missioners of County of Daviess, (22 How. 364). Conced- 
ing, however, that the privilege of having a subscription 
made without vote is a vested right, even before its exer- 
cise by the county court, still the prohibitory law of 1861 
does not impinge such right; and for this reason: The 
right to a subscription is one thing, the right to the meth- 
od whereby that subscription is made, is another, and to- 
tally ditferent thing, since the Legislature may well alter 
the method without infringing the right. Thus it has been 
held that though a statute provided a particular method 
whereby taxes were to be assessed upon the property of 
the H. & St. J. R. R. Co., yet that a general law, applica- 
ble alike to all railroads, accomplished the repeal of the 
assessment provision of the special law above noted, al- 
though no repealing words were used, this court remarking 
“in the mode pointed out for the assessment and collection 
of the taxes on defendant’s property, there are none of the 
characteristics of a contract. It is a simple regulation by 
which the result may be ascertained and arrived at; but 
there is nothing to inhibit the adoption or substitution of 
any other, if it should be deemed advisable or advantageous, 
The rights of the company are in no wise interfered with. 
The actual valuation of the property is the primary object 
sought to be attained, and the only question is, how that 
shall be most surely accomplished. - ®8 The State 
having adopted in part a different method from that con- 
tained in the act of 1852, and this being in some respects 
wholly inconsistent with that act, the latter mode, so far 
as the inconsistency goes, must prevail. (State v. H. g St. 
J. R. R. Co., 60 Mo. 143.) It is specially noteworthy in 
that case that the principle asserted in the Alexander cuse 
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was urged upon the attention of this court, but that it was 
passed in silence. Now, unless it can be shown that a gen- 
eral mode of assessment is more inconsistent with a special 
mode of assessment than a general prohibition is inconsis- 
tent with a special permission, then the Alexander case 
must be held as overruled, at least in principle, and sub- 
stantially repudiated by the H. & St. J. R. R. Co. case. 
But if we take it that the mere method of subscription is 
a vested right, or that the act of 1861 does not accomplish 
what we have asserted ; does not repeal inconsistent, spec- 
ial provisions in charters; does not invalidate and render 
void acts violative of its provisions, then this is the result: 
that the Legislature, by the act of Feb. 16th, 1872, (Sess. Acts 
1872, p. 19,) whereby they made it a felony for the judges of 
a county court to subscribe to the stock of any railroad com- 
pany unless authorized so to do by a vote of two-thirds of 
the qualified voters, amounts to nothing, because, forsooth, 
under the ruling in the Alexander case, « general prohibi- 
tion against subscriptions, may well comport with a special 
permission to subscribe! Nay, more, if the mere method 
of subscriptions is a vested right, and as vested rights can- 
not be interfered with any more by constitutions than hy 
Legislatures, (Dodge v. Woolsey, 18 How. p. 331,) and if 
the rule announced in the Alexander case is to continue to 
prevail, it of necessity follows that even the framers of the 
present constitution, when fondly imagining that they, by 
Sec. 6, of Art. 9, (p. 27,) had put an absolute interdict upon 
future railroad subscriptions, sadly missed their mark and 
fell far short of their design. Because: first, vested rights 
are sacred. Because: second, the same canons of con- 
struction apply equally to constitutions and statutes, (41 
Mo. supra,) and “ there is nothing irreconcilable between a 
general prohibition (even in a constitution) to subscribe for 
stock in a corporation and a permission (in a charter) to 
subscribe for stock in a particular corporation.” It would 
seem that a court might well hesitate before following the 
Alexander case to the above, its only logical sequence, thus 
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hoisting anew the flood-gates of that series of frauds and 
felonies (for such has largely been the history of railroad 
subscriptions in this State) which has saddled whole com- 
munities with burdens too grievous to be borne, and en- 
cumbered, with an ever increasing debt, every acre in the 
fairest portion of this great commonwealth. 

If it be said that the act of 1861 was repealed by vir- 
tue of the provisions of the general statutes of 1865, (Gen. 
St. p. 882) then, while doubting that this has occurred, I 
reply, if such repeal did occur, if I am right as to the ef- 
fect ofthe act of 1861 upon all railroad charters in respect 
to the method of subscription, then the provisions of that 
act abrogated all conflicting provisions in such charters, 
and when the general statutes went into effect, they, ac- 
cording to their terms, repealed all laws re-enacted in 
whole or in part in the general statutes; but such repeal 
did not revive any law theretofore repealed or superseded ; 
consequently, if the law of 1861 was repealed or super- 
seded by the 17th section of the general corporation act, 
(1 W. 8. p. 305,) which was passed after the constitution 
of that year, and was designed, as has been expressly de- 
cided, to effectuate the 14th section of the 11th article of 
that instrument, (41 Mo. supra,) then as no vote was taken 
in accordance with the provisions of the 17th section afore- 
said, the attempted subscription in the case at bar was, 
both according to the constitution of 1865 and the law 
passed pursuant to its requirements, void on that ground 
alone, regardless of other considerations hereinafter set 
forth. So that it matters little whether the act of 1861 
was repealed by the general statutes of 1865, or not; in 
either event a vote first taken was an indispensable pre- 
requisite to a valid subscription. 

We are thus brought to consider the effect of the act 
of March 11th, 1867, as well as that of March 21st, 1868.* 


*An act to amend an act entitled “an act to incorporate the Kan- 
sis City, Galveston & Lake Superior Railroad Company,” approved 
March 11th, 1867. (Laws 1867, p. 143.) 

An act to aid the building of branch railroads in the State of Mis- 
souri, approved March 21st, 1868, (Laws 1868, p. 90.) 
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s. consorrbanion LD the Greene county case (supra) it is to be 
OF ntraren. Observed that the demurrer to the answer 
cestguiogs. admitted that the Kansas City, Galveston & 
Lake Superior Railroad Company had under the act of 
1864 changed its name to that of the Kansas City & Cam- 
eron Railroad Company, that under the act of 1867 that 
company had consolidated with the Hannibal & St. Joseph 
Railroad Company, by virtue of which consolidation the 
latter company became the owner and possessed of all 
the rights, property, privileges, immunities and franchises, 
which the said K. C.G. & L. 8. R. R. Co. had and possessed 
by virtue of its charter and of acts amendatory thereto, or 
which the K. C. & C. R. R. Co. had by virtue of the char- 
ter of the K. C.G. & L. 8. R. R. Co., &., &e. There were 
no such admissions made in the present instance. Nor did 
the evidence show any such consolidation. Mere resolu- 
tions to consolidate and mere statements in such resolutions 
to that effect, are but statements of legal conclusions. 
Facts should have been shown in order that the court 
could have determined whether in truth such consolida- 
tion had occurred, and whether a transfer of the property 
of the K. C. & C. R. R. Co. to the H. & St. J. R. R. Co. had 
in reality taken place. But granting that a consolidation be- 
tween the two companies did occur in accordance with the 
act of 1867, what was the effect of such consolidation? 
The language of the act is “to consolidate it (the compa- 
ny) with any other company, on such terms as may be 
deemed just and proper.” The original charter of the K. 
C. G. & L. 8. R. R. Co., contained no provision looking to 
consolidation. Now, what was the effect of the act of 
1867, and of the alleged consolidation in conformity there- 
to? Did it transfer to and vest in the H. & St. J. R. R. Co. 
the franchises, the corporate and unexecuted rights of the 
K. C. & C. R. R. Co.? 

It is well settled law that the privilege a railroad com- 
pany may have of reciving a subscription to its stock is 
not a vested right, and does not become so until subscrip- 
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tion is actually made, and may be repealed at any time 
before that event occurs. (1 Dillon Munic. Corp., § 42; 
22 How., supra; County of Dallas v. MacKenzie, 94 U. 8. p. 
660; U. P. R. R. Co. v. Daviess County, 6 Kas. 256.) The 
act in question does not even impliedly give authority to 
the K. C. & C. R. R. Co. to transfer its franchises and un- 
executed powers to the company with which it might in 
the future consolidate, nor does it provide upon what spe- 
cific terms the consolidation shall occur, nor what shall 
pass or be transferred thereby. Without legislative au- 
thority one company could not consolidate with another, 
and as legislative sanction must be given to a consolidation, 
(Clearwater v. Meredith, 1 Wall. 25,) so, also, must it pre- 
scribe the terms under which and through which such 
union must occur; and nothing passes from one company 
to another by the action of the Legislature, but what is 
expressly permitted or authorized thus to pass. (P. g W. 
R. R. Co. v. Maryland, 10 How. 376.) Upon the occur- 
rence of consolidation by reason of legislative permission, 
the two companies become united and form an entirely new 
and distinct company. (McMahan v. Morrison, 16 Ind. 
172.) In Harshman v. Bates Co., (92 U. 8. 569,) where the 
law of this State authorizing consolidation, declared, in 
express terms, that the new company should be entitled 
“to all the powers, rights, privileges and immunities which 
belong to either,” and it was contended that this statutory 
provision justified the county court in making the sub- 
scription to the new company, without further authority 
from the people, this assumption was not countenanced, 
the court saying, “ But did not the authority cease by the 
extinction of the company voted for? * * But 
so long as the authority remains unexecuted the occurrence 
of any event which creates a revocation in law will extin- 
guish the power. The extinction of the company in 
whose favor the subscription was authorized worked such 
a revocation. The law authorizing the consolidation of 
railroad companies, does not change the law of attorney 
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and constituent. It may transfer the vested rights of one 
raiiroad company to another upon a consolidation being ~ 
effected, but it does not continue in existence powers to 
subscribe for stock given by one company to another, 
which, by the general laws, are extinguished by such 
change.” 

If, as held by the above quoted authorities, the power 
to have a subscription made without a vote to that effect 
first taken, was never executed, by subscription actually 
made, but remained an unexecuted power, and did not 
pass tothe H. & St. Jo. R. R. Co. by reason of the alleged 
consolidation, then it conclusively follows that the sub- 
scription was wholly without authority of law, and there- 
fore void. The Greene county case differs from this in the 
very essential particular that the demurrer to the answer, 
as above seen, confessed that a consolidation had occurred 
and that by reason thereof, all the rights, property, privi- 
lezes, immunities and franchises, formerly possessed by the 
K. C.,G. & L. 8. R. R. Co. had passed to and become vested 
in the H. & St. J. R. R. Co., and the remarks of the court 
were based upon that theory, and are therefore inapplica- 
ble here, where no such admissions are made, and the au- 
thorities cited in that case clearly show such inapplicabil- 
ity. The case of P. & W. R. R. Co. v. Maryland, (10 How. 
376,) was one respecting exemption from taxation, where, 
in consequence of legislative action, the company in which 
the other company was merged became possessed of the 
powers, rights and privileges the several companies had, 
prior to consolidation, been possessed of. So, also, the 
euse Of Tomlinson v. Branch, (15 Wall. p. 460,) was one 
merely respecting exemption from taxation, where, by the 
very terms of the legislative permission, one company 
became merged in the surviving company, which became 
invested with all the rights, privileges and property of or 
belonging to the company whose identity was lost because 
of the consolidation. And the court there were of the 
unanimous opinion, and speaking through Mr. Justice 
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Bradley, who afterwards delivered the opinion in the Bate8 
county case, (supra,) said: “The keeping alive of the 
rights and privileges of the old company, and transferring 
them to the new company, in connection with the prop- 
erty, indicates the legislative intent that such property was 
to be holden in the same manner and subject to the same 
rights as before. The owners of the property were to lose 
no rights by the transfer, nor was the public to lose any 
rights thereby.” But Mr. Justice Bradley was also careful 
tosay: “Of course these remarks do not apply to those 
corporate rights and franchises of the old company which 
appertain to its existence and functions as a corporatione 
These become merged and extinct.” These remarks seem to 
have escaped the attention of the judge who delivered the 
majority opinion in the Greene county case, or else were 
deemed of no importance in consequence of the admitted 
allegations of the answer. Chartered exemption from tax- 
ation has always been deemed a vested right, incapable of 
revocation or abrogation by the Legislature, or by consol- 
idation in consequence of legislative action or authoriza- 
tion. Not so, however, as above seen, in respect to those 
rights and powers, which are not vested, and do not become 
so, in consequence of remaining tnexecuted. In the 
Clarke county case, (54 Mo. 58,) and the Sullivan county 
case (51 Mo.) no question of consolidation arose, and conse- 
quently they cannot be urged in support of the Greene 
county case, even should it be thought to antagonize this 
one on the point of consolidation. 

Again, a branch road pecessarily presupposes a main 
trunk line. It is a simple solecism to make any other sup- 
4. sraxcu katt- position. It would be just as reasonable to 
palsubscriptionss suppose a branch without a tree, an agent 
without a principal, or a child without a sire. No pre- 
tense is made that the main line has ever been built. The 
Kansas City & Memphis Railroad Company either had its 
origin in the act of 1368 or it had nct. If not, then what 
color of validity can corporate acts have which rest upon 
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no legislative authority? If, on the contrary, that organ- 
ization is based upon that act, then no refuge is left from 
the inevitable result that the inhibition of the constitution 
of 1865, requiring a vote to be taken before subscription, 
applies. The majority opinion in the Greene county case 
admits that the Kansas City & Memphis Railroad Com- 
pany, “for all practical purposes is really a distinct and 
independent branch. Theunion exists simply in name, but - 
not in substance.” This statement is fully borne out by 
the record here. What is called a branch road is, under 
the very terms of the act of 1868, totally distinct from the 
H. & St. Jo. R. R. Co.—with separate stock and stock- 
holders, president, directors and liabilities. This being so, 
this question at once seeks an answer: Can the mandates 
of the constitution of 1865 be thus flimsily evaded by 
merely calling what is in evident truth and fact an inde- 
pendent road, a branch? If so, then, in the expressive 
language of Mr. Justice Norton in the Lafayette county 
case, “constitutional provisions accomplish nothing, and 
organic laws may be set at naught by the merest evasion.” 
If, then, the K. C. & M. R. R. Co. is to be regarded as an 
independent organization, as having its origin in the act of 
1868, and of this a perusal of that act and of the facts dis- 
closed by this record will convince any one; then, under 
the authority of the Saline county case (51 Mo. 351) and 
of the Callaway county case (Id. 395) a vote, as required 
by the constitution, was an indispensable prerequisite to a 
valid subscription. 

In Nugent v. The Supervisors, (19 Wall. 241,) the sub- 
scription had been made and accepted by the company 
anterior to the occurrence of consolidation of that com- 
pany with another; and that case is distinguished on that 
express ground from that of Marsh v. Fulton Co., (10 
Wall. 676.) where in 1853 the Mississippi R. R. Co. was 
incorporated by the Legislature of Illinois, and authorized 
to construct a railroad from Warsaw, on the Mississippi 


river, to the east line of the State. A vote of the people 
30 
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of Fulton county was then taken authorizing a subscrip- 
tion to the stock of that company. After vote taken, but 
before subscription made, the Legislature in February, 
1857, amended the charter of the company, divided the 
road into three divisions, designated as the Western, the 
Central and the Eastern, and each division was authorized 
to elect a separate board of directors for the management of 
‘their own division. Conformably to this action of the Legis- 
lature a subscription was then made to the Central division; 
but it was held by the Supreme Court of the United States 
that this was a totally different enterprise from the one 
authorized by the vote had, and that the bonds were void 
and valueless, into whosesoever hands they came. That case, 
which has twice been cordially endorsed by this court in 
State v. Saline Co. Court, ( 48 Mo. 390,) and Ranney v. Bae- 
der, (50 Mo. 600,) confessedly bears a striking resemblance 
to the present one. Here asubscription was authorized to 
the K. C.G. & L. 8. R. R. Co.; that company afterwards 
by legislative authority changed its name to that of the 
K. C.& C. Rt. R. Co.; after that an alleged consolidation 
occurred between the latter company and the H. & St. J. 
R. R. Co.; after that the subscription was made to the last 
named company for the use of the K. C. & M. R. R. Co., 
the mere creature of the act of 1868. A more conspicuous 
parallelism could not well exist between two cases, because 
there can be no difference, in point of principle, between 
an authority to subscribe to a particular company, confer- 
red under legislative sanction by a vote of the people, and 
a like authority directly conferred by statutory enactment, 
as in either instance the effect and consequences attending 
a subsequent consolidation cannot fail to be thesame. We 
hold, therefere, that the rule of law which dominates the 
Fulton county case must also dominate this one and be 
conclusive against a recovery by the tax collector. 

It is claimed, however, that a large number of the 
bonds issued have been transferred to “innocent purcha- 
sers,” and therefore the bond should be paid, even unto the 





APRIL TERM, 1878. 467 





The State ex rel. Wilson v. Garroutte 





uttermost farthing, regardless of whatsoever means, meas- 
ures and motives muy have caused the market to be 
flooded with the unwarranted issue. But where there is 
a total lack of power to make the subscription, there can- 
not be such a thing as an innocent purchaser. (County of 
Dullas v. MacKenzie, 94 U. 8. 660; McClure v. Township of 
Oxford, Id. 429; Marsh v. Fulton County, 10 Wall. 676; 
Aspinwall v. Commissioner of County of Daviess, 22 How. 
864.) But granting that there may be, is it not barely 
possible that the tax-payer who is called on to pay these 
unauthorized bonds has some rights which the courts 
should feel bound torespect? Is the judicial eye to bestow 
no glance in the direction of the defendant to the action? 
His property, at least, has been acquired in no questiona- 
ble manner, and certainly his equities to have that property 
protected against unlawful assessments and seizures are 
evidently equal to the equities of him who has bought these 
bonds with the law and constitution staring him in the 
face, who, reaching out with insatiate arms to grasp in all 
the shore, has “ taken the chances,” and, taking them, has 
made speculations without profit and ventures without 
gain. 

The judgment is reversed. Judges Henry and Nor- 
TON concur in a separate opinion. Judges Napron and 
Hoveu dissent, the former filing a dissenting opinion. 


KEVERSED, 


Henry AnD Norton, JJ., Concurrinc.—We concur, but 
express no opinion as to the effect of the act of 1861 on the 
question involved. We are fully satisfied by the other rea- 
sons given in the foregoing opinion that the county court 
of Greene county was not authorized to subscribe for the 
stock in question, and that the bonds issued in payment 
therefor are not binding on the county. 

It is not the case of an irregular exercise of authority, 

»but of an assumption of authority where none existed, 
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and we think that the bonds are therefore utterly void, no 
matter in whose hands found. 


Hoven, J., Dissentine.—On the 29th of March, 1878, 
the plaintiff instituted suit in the Greene circuit court to 


TEE estou, recover back taxes designated on the Back 


Tax Book as “ Railway taxes for the years 1875 and 1876,” 
on land in Greene county, in the State of Missouri, to pay 
interest on certain bonds theretofore issued in the name of 
said Greene county to the Hannibal & St. Joseph Railroad 
Company to aid in building the Kansas City & Memphis 
Railroad as a branch of said Hannibal & St. Joseph 
Railroad. 

On the 20th of May, 1878, final judgment was ren- 
dered in favor of the plaintiff, from which judgment the 
defendant has appealed to this court. It is agreed between 
the parties to this suit “ that the only question at issue, or 
sought to be raised, in this case, or submitted to the court 
for adjudication, is the validity of the bonds issued by and 
in the name of Greene county to pay a subscription of 
stock in the Hannibal & St. Joseph Railroad Company, to 
aid the building of the Kansas City & Memphis Railroad, 
which bonds were issued and sold and the proceeds ex- 
pended in the work of grading and masonry on said road.” 

This identical question was considered and decided in 
the case of the State at the relation of the Attorney-General 
v. Greene County and Greene County Court et al., 54 Mo. 
540, which was a proceeding to restrain by injunction the 
collection of a tax levied, and the further levy of any tax 
in Greene county, for the purpose of paying either princi- 
pal or interest on the bonds aforesaid, and said bonds were 
in said suit declared by this court to be valid, on facts sta- 
ted in an answer filed by Greene county. The object of 
the present appeal is to review that decision. That deci- 
sion furnished a rule of property, as to these bonds, which 
is binding upon Greene county and its citizens. Moreover, — 
that decision was rendered at the January term, 1874, of — 
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this court, and the ruling there made as to the effect of the 
consolidation of the K. C. & C. R. R. Co. and the Hannibal 
& St. Joseph R. R. Co., was, two years afterwards, cited 
with approval in the case of Daniels v. the St. Louis, Kan- 
sas City § Northern Railway Company, 62 Mo. 43, the opin- 
ion in which latter case was concurred in by all the mem- 
bers of this court, except Judge Vories, who was absent. 
Credit and currency having been thus given, by this court 
nearly five years ago, to these bonds, whatever might be 
my opinion, if the question were an original one, I cannot 
now join in declaring these bonds invalid, especially in a 
case to which the holders of the bonds are not parties— 
State ex rel. v. Sanderson, Collector,54 Mo. 293. If any per- 
sons have purchased these bonds on the faith of the deci- 
sions of this court declaring them to be valid, they are as 
much entitled to protection as they would be if the right 
of the county court to issue the bonds had been affirmed 
by this court before the bonds were issued. Smith et al. v. 
County of Clark, 54 Mo. 753; Gelpcke v. City of Dubuque, 1 
Wall. 175; Thomson v. Lee County, 3 Wall. 327; Haver- 
meyer v. Iowa County, Ib. 294; State of Missouri v. Miller, 
50 Mo. 133. For these reasons I am in favor of affirming 


the judgment of the circuit court. 
’ 


Napton, J., Dissentine.—I dissent from the above 
opinion. I adhere to the decision of this court pronounced 
by Judge Wagner in 1874, (54 Mo. 540; and subsequently, 
in 1876, reiterated in Daniels v. St. Louis, Kansas City § 
Northern Railway Company, 62 Mo. 43,) which had the 
concurrence of all the Judges, except Judge Vories, who 
dissented from the original opinion. But whether the 
original opinion in this case was right or wrong, since, on 
the faith of it, money was invested, I am opposed to dis- 
turbing it. I, therefore, dissent, in toto, from the opinion 
of the majority of the court. 
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Mutprow v. Wurtz, Appellant. 


The Rule in Shelley’s Case was in force in this State in 1836, and 
a conveyance then made, habendum to A during his natural life for 
his use and benefit, and, after his death, in fee simple to his heirs, 
vested in A an estate in fee. 


Appeal from Audrain Circuit Court—Hon. Giucurist Por- 
TER, Judge. 


Ejectment to recover the s e qr., n e qr., Sec. 35, T. 51 
R 9 w., in Audrain county. Plaintiffs claimed as children 
and heirs at law of John G. Muldrow, deriving title through 
him from George F. Muldrow, their grandfather, under 
the deed set out in the opinion. Defendant claimed 
through a deed from John G. Muldrow. At the trial in 
the circuit court the defendant requested the court to de- 
clare, as matter of law, that the deed from Geo. F. Muldrow 


conveyed to John G. Muldrow a fee to one-fourth of the 
land. This request was refused, and the court declared 
that it conveyed to him a life estate with remainder to his 
heirs. Plaintiffs had judgment, and defendant appealed. 


W. O. Forrist, Ira Halland McFarlane § Trimble for 
appellant. . 


C. T. Quisenberry and Thomas H. Musick for respond- 
ents. 


Napton, J.—This case depends altogether on the con- 
struction of the following passage in a deed of George F. 
Muldrow, of Marion county, executed on the 29th day of 
June, 1836. The granting clause in the deed, which is 
made in consideration of natural love and affection and of 
one dollar, is that “ I do by these presents give, grant, bar- 
gain and sell,” and the grantees are his four children, John 
G., Charles A., Sarah I. and Mary. The following is a 
description of the lands and of the estate conveyed in 
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them. ‘ And to the said John G. Muldrow and Charles 
A. Muldrow, and to the said Sarah I. Muldrow and Mary 
Muldrow, during their natural lives, and for their use and 
benefit, and after their death, in fee simple to their heirs, 
each the one undivided fourth part of the east half of the 
north east quarter of section 35, and the northwest quarter 
of the northeast quarter of said section 35,in township 51, 
range 9 west.” 

The English common law, as declared in Shelley’s 
case, was adopted in this territory in 1816, and that rule 
was not abolished until the revision of 1845. The 7th sec- 
tion of the act concerning conveyances then declared that 
“when a remainder shall be limited to the heirs or heirs 
of the body of a person to whom a life estate in the same 
premises shall be given, the persons who, on the termina- 
tion of the life estate, shall be the heirs or heirs of the 
body of such tenant for life, shall be entitled to take as 
purchasers by virtue of the remainder so limited in them.” 
The rule of law established in Shelley’s case was, that 
“when the ancestor, by any gift or conveyance, takes an 
estate of free-hold, and in the same gift or conveyance an 
estate is limited, either immediately or mediately to his 
heirs in fee or in tail, insuch cases the word heir is a word of 
limitation,’ and consequently the ancestor is seized of an 
estate in fee by virtue of the conveyance or gift. Cruise 
on Real Property, Title “ Deed,” Ch. 23. The 16th section 
of the act concerning Wills in the Revised Code of 1825, 
abolishes this rule so far as it relates to wills. In regard 
to contracts, they were prohibited by the act of January 
19th, 1816; and the 5th section of the act concerning 
conveyances in the revision of 1835, gives the first taker 
under the rule in Shelley’s case only an estate for life. In 
the present case the deed was executed in 1836, and of 
course must be governed by the law then in force. The 
opinion of this court in Riggins v. McClellan, (28 Mo. 23,) 
was based on the law of Kentucky, and is therefore not 
applicable, and the case of Tesson et al. v. Newman, (62 
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Mo. 198,) was the construction of a deed made in this 
State in 1852. Both cases admit the existence of the 
rule in this State in regard to conveyances prior to 1845. 
The judgment of the circuit court must therefore be 
reversed and the cause remanded. The other judges con- 
cur. 
REVERSED. 





Carr, Plaintiff in Error, v. THompson. 


Vendor’s Lien: INDEPENDENT SECURITY: MEANING OF THE WORD 
“pug.” A contract for the sale of land fixed certain sums to be 
paid by the purchaser at specified dates, and, in addition, provided 
that he should pay one of the vendors the amount for which he 
(the vendor) might be liable as surety on a certain guardian’s bond, 
as soon as the same should be ascertained and known, by note and 
security. It further expressly reserved liens on the land for “all 
said sums of money due” from the purchaser to the vendors. Ina 
suit by the vendor who was liable on the bond, to enforce a lien for 
the amount of his liability, which had, in the meantime, been as- 
certained, Held, 1st, that the word due was used in the sense of 
owing, and referred to this unascertained liability as well as to the 
fixed sums contracted to be paid, and the vendor’s lien was reserved 
forall alike ; 2nd, that, being expressly reserved, the lien could be 
enforced notwithstanding the contract called for other security in ad- 
dition. The rule that when the vendor requires independent or col- 
lateral security for the purchase money, he will be deemed to have 
waived his equitable lien, does not apply to such case. 

Statute of Limitations: wriTTEN promise TO Pay. Ten years, 
and not five, is the period of limitation against a promise in writing 
to pay asum of money to be subsequently ascertained. The five 
year limitation applies where the writing is of such a character that 
evidence aliunde is required to show a promise to pay. 


Error to Lafayette Circuit Court.—Ilon. Witu1am T. Woop, 
Judge 


Hf. C. Wallace for plaintiff in error cited, as to ven- 
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dor’s lien, Adams v. Cowherd, 30 Mo. 458; McClurg v. Phil- 
lips, 57 Mo. 214 and 49 Mo. 315; Tatum v. Brooker, 51 Mo. 
148; Harrington v. Fortner, 58 Mo. 468; Major, Admr., v. 
Bukley, 51 Mo. 227; Johnston v. Gwathmey, 4 Litt. 318; 
Davis v. Clay, 2 Mo. s. p. 161; Linton v. Boly, 12 Mo. 567; 
Digman v. MeCollam, 47 Mo. 372; Rhodes v. Outcalt, 48 
Mo. 367; ELmison v. Whittlesey, 55 Mo. 254; Mackrith v. 
Symmons, 15 Ves. 329; Leading Cases in Equity, Vol. 1, Hare 
& Wallace’s Notes, top pages 270, 272, 274; Davis v. Lamb, 
30 Mo. 441; Wallace v. Wilson, 30 Mo. 335; Bledsoe v. 
Games, 30 Mo. 448; Morris v. Pate, 31 Mo. 315; Ficklin v. 
Stephenson, 33 Mo. 341; Blackburn v. Tweedie, 60 Mo. 505; 
Rose v. St. Charles, 49 Mo. 509. As to the statute of limi- 
tations, Bauer v, Wagner, 39 Mo. 385; Reyburn v. Casey, 
29 Mo. 129; Moorman v. Sharp, 35 Mo. 283; 2 Wag. St., 
917, § 9. 





Walker & Field for defendant in error insisted that the 


deed expressly reserved a lien for all sums of money due 
from Thompson to Carr and Estill, and these sums had been 
paid, but for that sum which was unknown and had to be 
ascertained no lien was retained, but the same was to be 
paid by note and security. Lxpressio unius est exclusio alte- 
rius, is the maxim in such cases. As to vendor’s lien, they 
cited: Cowls v. Varnum, 36 Ill.; Delassus v. Poston, 19 Mo. 
425; Sullivaggv. Ferguson, 40 Mo. 79; Durette v. Briggs, 
47 Mo. 356; Selby v. Stanley, 4 Minn. 65; Heister v. Green, 
48 Penn. St. 102; Heist v. Barker, 49 Penn. St. 9; Strauss’ 
Appeal, 49 Penn, St. 358; 2 Washburn Real Property (5 
Ed.) 505; Dubois v. Hull, 43 Barb. 29; Coit v. Fougera, 36 
Barb. 195; Adams v. Buchanan, 49 Mo. 64. As to the stat- 
ute of limitations, Menefee v. Arnold, 51 Mo. 5386; 2 Wag. 
Stat. 918, § 10; Coomes v. Moore, 57 Mo. 338. 


Iloven, J.—This was a proceeding to enforce a ven- 
dor’s lien against certain lands in Lafayette county. The 
defendant, Liese, denied the existence of the’ lien, and 
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pleaded the statute of limitations The court below en- 
tered a decree in favor of the defendant, and the plaintiff 
has brought the case here by writ of error. The existence 
of the lien depends upon the construction to be given to 
an instrument, executed by the plaintiff, and others, which 
was intended to be a conveyance, but which, for the want 
of a seal, could not take effect asa deed. Notwithstand- 
ing some errors of syntax, it sufficiently appears from that 
instrument, which bears date October 25th, 1866, that on 
the 31st of May, 1866, William R. Estill became the pur- 
chaser of the land in question, as trustee for the joint ben- 
efit of himself, the plaintiff, David T. Carr, and the de- 
fendant, James E. Thompson ; that afterwards, on the 11th 
of September, 1866, said Estill, Carr and Thompson agreed 
in writing, that in consideration of $4,000, with interest 
from the 11th day of September, 1866, being paid by 
Thompson to Estill on the 1st day of December, 1866, and 
the payment to said Estill of the further sum of $4,000 
with interest, on the Ist day of December, 1867, and a like 
sum, with interest, on the 1st day of December, 1868, and 
also in consideration of the sum of $2,002.19 being paid 
to said Carr on the 1st day of December, 1866, with inter- 
est from September 11th, 1866, by said Thompson, “and 
that he, Thompson, should pay the said Carr the amount 
for which he may be liable as the security on the bond of 
one J. Henry Chiles, as guardian of his Gucghter, Sallie 
Chiles, as soon as the same is ascertained and known, say 
in twelve months from this date, (September 11th, 1866,) 
by note and security, with interest from this date,” said 
land should be conveyed to Thompson ; and said instru- 
ment was executed in fulfillment of that agreement, as and 
fora deed. After the foregoing recitals, a description of 
the lan'l is given, and there occurs the following passage: 
“Tt is distinctly understood, that for all of said sums of 
money due from the said Thompson to said Estill, and to said 
Carr, liens on the land hereby conveyed are expressly re-. 
served, ard the land conveyed is liable for thesame.” The 
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foregoing conveyance or contract was duly recorded in 
Lafayette county, on the 5th day of December, 1866. All 
of the aforesaid sums were paid, except the one last men- 
tioned, which was ascertained within twelve months from 
September 11th, 1866, to be $1,858.52. In the year 1868 
the defendant, Thompson, conveyed the lands in question 
to the defendant, Liese, who is still the owner thereof. 
Liese now insists that no lien was reserved in the deed 
from Estill and Carr to Thompson to secure Carr in the 
- 1. vexpor’s nex; 2Mount for which he was liable as surety on 
eee steaning the bond of J. Ifenry Chiles, but that the 
of the word due- amount of said liability when ascertained, 
was, by the terms of the deed to be otherwise secured. 
When the vendor of land requires independent or collateral 
security for the purchase money, in the absence of an ex- 
press agreement to the contrary, he will be deemed to have 
waived his equitable lien therefor, on the land sold. Ad- 
ams v. Buchanan, 49 Mo. 64; Durette v. Briggs et al.,47 Mo. 
856; Sullivan v. Ferguson, 40 Mo. 79; Delassus v. Poston, 
19 Mo. 425. In the present case it is evident that collat- 
eral security was required for one of the sums constituting 
the consideration for the land, but it is equally plain, we 
think, that the vendor also retained his equitable lien 
therefor on the land sold. The language of the instru- 
ment is “for all of said sums of money due from the said 
Thompson to said Estill and to said Carr,” liens on the land, 
are expressly reserved. The argument thatthe sum in ques- 
tion was not due is, we think, without force. The word 
“due” was inaccurately used by the scrivener, but no one 
we presume, would pretend that it was not intended to refer 
to the deferred payments to be made to Estill, although 
they were not technically due. The word was manifestly 
used in the sense of “ owing,” and surely it could, with as 
much propriety, be applied to an unascertained sum as to 
one which was already ascertained and agreed upon. Both 
were alike parts of the consideration for the land, and one 
was as much owing or due as the other, and the vendor’s 
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lien was, in our opinion, reserved for both. In this view 
of the case it will be unnecessary to consider the fact that 
the instrument intended as a deed, was operative only as 
a contract to convey, and that the deed from Thompson to 
Liese, by reason thereof, only conveyed an equity. 

The circuit court properly ruled that the plaintiff’s 
suit was not barred by the statute of limitations. The 
2 staturgor iim promise to pay was in writing, and though 
promiseto pay. the sum to be paid was not expressed in 
the writing, but was by the terms thereof to be thereafter 
ascertained, that fact would not take it from under the op- 
eration of the ten yearstatute. Were the writing of such a 
character, that evidence aliunde would be required in order 
to show a promise to pay, the limitation of five years would 
apply. 

We are all of the opinion that the judgment should 


be reversed and the cause remanded. 
REVERSED. 


Ranney, Plaintiff in Error, v. Baver. 


The Township Railroad Aid Act of March 23rd, 1868, is un- 
constitutional, and bonds issued under it are illegal and void, (fol- 
lowing State ex rel. v. Brassfield and Webb v. Lafayette County, ante 
pp. 331, 353.) 

Illegal Taxes: TAX-PAvER’s REMEvY. No action can be main- 
tained against a collector by one who has been compelled to pay 
taxes levied to meet the interest on illegal bonds, for the recovery of 
the amount. The remedy of the tax-payer is a proceeding to arrest 
the collection of the tax, (following Aubey v. Shain, 54 Mo. 207). 


Error to Cape Girardeau Circuit Court.—tion. D. L. Haw- 
KINS, Judge. 


Louis Houck for plaintiff in error. 





APRIL TERM, 1878. 


Ranney v. Bader. 








Lewis Brown for defendant in error. 


Norton, J.—This suit was instituted in the circuit 
court of Cape Girardeau county, to recover the sum of $67, 
which it is alleged the defendant, as sheriff and collector 
of said county, had collected from plaintiff by coercion, 
the same having been levied on his real estate situated in 
the township of Cape Girardeau, in said county, as a spe- 
cial tax, to be applied to the payment of interest on certain 
railroad bonds issued by said county on behalf of said 
township to the Cape Girardeau & State Line Railroad. It 
is also alleged in the petition that all the proceedings of the 
county court in levying the said tax and issuing the bonds 
were without authority of law and void. The defendant 
admits in his answer the collection of the sum sued for, 
and sets up, by way of justification, that the bonds for the 
payment of the interest on which the tax was levied, were 
valid and lawful, and that the tax was assessed according 
tolaw. The principal recitals of the answer may be found 
in the case of Ranney v. Bader, 50 Mo. 600. All allega- 
tions of the answer were denied by replication, and a trial 
was had, resulting in a judgment for defendant, from 
which plaintiff has prosecuted his writ of error to this 
court. The various objections made to the reception of 
evidence, and the giving and refusing instructions during 
the progress of the trial, present but two questions for our 
determination. 1st. Were the bonds out of which the 
interest originated, and for the payment of which interest 
the tax was levied and collected, issued by authority of 
law? 2nd. If issued without any lawful authority, can 
the plaintiff recover for the enforced payment of the taxes 
assessed and levied to pay the interest on them? 

1. The bonds out of which the present controversy 
arose, were issued by the county court of Cape Girardeau 
1. rue towxsure county, on behalf of Cape Girardeau town- 


RAILROAD AID rare ‘ 
ACT. ship in said county, under the act of March 
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23rd, 1868, (Acts 1868, p. 92). The evidence introduced 
on the trial shows that there were 619 registered and qual- 
ified voters in said township, and that at the election held 
for the purpose of testing the willingness of the people of 
said township to subscribe $150,000 of stock for the pur- 
pose of constructing a railroad commencing at the city of 
Cape Girardeau, running in a southwest direction to some 
desirable point on the State line, only 376 votes were cast 
jin favor of the subscription, which lacked 36 votes of be- 
ing two-thirds of the qualified voters of said township. 
The first question presented must, therefore, under the 
authority of the cases of the State ex rel. Woodson v. Brass- 
field et al., and Webb v. Lafayette County, ante pp. 331, 853, 
be answered in the negative. 

2. The bonds being void because they were issued 
without authority of law, it, therefore, follows that the tax 
9, Masoal, TAXEs: levied to pay the interest on them was illegal. 

dy. While this is so it does not follow that the 
defendant, who as collector enforced its payment, is liable 
to be sued therefor. In the case of Rubey v. Shain, 54 Mo. 
207, it was expressly held that the collector who had col- 
lected taxes which had been assessed for the purpose of 
paying interest on an illegal and void subscription made 
to a railroad company by the county court, was not liable 
in an action brought against him by atax-payer to recover 
back the amount of tax so collected from him. This case 
is not deemed to be in conflict with those which decide 
that a tax collector is held to the same degree of responsi- 
bility which attaches to sheriffs and constables, nor with 
the cases of State to use, fc. v. Shacklett, 37 Mo. 280, and 
Glasgow v. Rowse, 43 Mo. 439, in which the collectors were 
held liable on the ground that the property taxed was not 
subject to taxation, and that the illegality of the tax was 
apparent on the face of the tax-books placed in the hands 
of the collector, and disclosed the fact that no jurisdiction 
existed to levy the tax. While notin conflict with the 
principle announced in those cases, it is in harmony with 
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that announced in the case of St. Louis Mutual Life Ins. 
Co. v. Charles, 47 Mo. 466, where it was held that the col- 
lector need only inquire whether the assessor had jurisdic- 
tion over the property, that is, whether it was taxable in 
any form, and he need not trouble himself about the regu- 
larity of the proceedings. If the tax-list shows jurisdic- 
tion, he is protected. “ It was the collector’s duty to col- 
lect the tax, unless the assessment was void, and it could 
not be said to be void if the property was subject to taxa- 
tion.” It was also held in case of N. M. R. R. Co. v. Me- 
Guire, 49 Mo, 483, that when the property is liable to be 
taxed in any form, though irregularly assessed, the collee- 
tor would not be liable to the tax-payer for the amount 
collected. In the case of Rubey v. Shain, supra, which we 
think decisive of the second point we are considering, it 
was held that when the property was liable to taxation, 
and the assessor’s book superintended and sanctioned by 
the county court, ordered the collection of the tax, the 
collector would be exonerated from liability, and that when 
the assessment is illegal or when it is based on the illegal 
act of the county court, the remedy of the tax-payer must 
be by.a proceeding to arrest the execution of the illegal 
assessment and collection of the tax. 

This may be done by certiorari under the authority of 
the cases of the State ex rel. v. St. Louis County Court, 47 
Mo. 594, and State ex rel. v. Dowling, 50 Mo. 184, in which 
it was held that the action of the county court, in assess- 
ing taxes, was judicial in its character, and that a writ of 
certiorari would lie to review its action in that respect. It 
may also be done under the authority of the case of Newmeyer 
v. Mo. § Miss. R.R. Co.,52 Mo. 81, by any tax-payer who may 
for himself, and on behalf of all other tax-payers similarly 
situated, by bill in equity, assail the illegal acts of county 
courts in respect to assessing and levying taxes. Judge, 
Ewing, in the opinion of the court, cites approvingly the 
case of Wood v. Draper, 24 Barb. 187, in which it was held 
“that it must be regarded as the settled law of this court 
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that it will grant its aid to restrain, by injunction, the im- 
position of any tax or burden on the tax-payer, contrary 
to law, on a complaint filed by any tax-payer on his own 
behalf, as well as on behalf of others similarly interested.” 
It may also be done under authority of the case of the 
State v. Saline County Court, 51 Mo. 352, where it was held 
that the State, through its Attorney-General, or other 
proper law officer, might maintain a proceeding, by in- 
junction, to restrain the imposition and collection of an 
illegal tax. 

It is said the above cases are not in strict accord with 
the cases of Deane v. Todd, 22 Mo. 92; Sayre v. Tompkins, 
23 Mo. 445; Barrow v. Davis, 46 Mo. 394; Leslie v. City of 
St. Louis, 47 Mo. 478; Steines v. Franklin County, 48 Mo. 
176, which assert the doctrine that courts of equity will 
not interfere, by injunction, to restrain the collection of an 
illegal and void tax. The distinct ground upon which the 
court based its conclusion was, that in such cases courts of 
equity would not interfere, because there was a complete 
remedy afforded to the injured party by an action at law 
against the officer. 

There is, howéver, another ground of equitable juris- 
diction which reconciles the conclusion reached in the case 
of Newmeyer v. Mo. § Miss. R. R. Co., and Rubey v. Shain, 
supra, with the cases above cited, viz: that equity will 
maintain jurisdiction to prevent multiplicity of suits, and 
no stronger case could be put for entertaining jurisdiction 
under this rule, than is presented, when one tax-payer for 
himself and all other tax-payers of a township or county, 
similarly interested, brings his bill, asking the chancellor 
to put forth restraining process to prevent the imposition 
and collection of an unauthorized tax, and thus settle in 
one suit, what it would take hundreds and, perhaps, thou- 
sands to do, if such relief were denied, and the parties 
subjected to the payment of such tax were driven, each 
one, to his action at law for redress. Following the case 
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of Rubey v. Shain, supra, the judgment is affirmed, on the 
ground that the collector is not liable. 

All concur in the conclusions reached, so far as it is 
based on the non-liability of the collector, except Judge 
SHERWOOD, who dissents. Judges Suerwoop and Henry 
concurring in the views expressed in regard to the act of 
1868, and the bonds issued under it; Judge Napton dis- 
senting therefrom. Judge Hoven adheres to his opinion 
in the Brassfield case, but declines to declare the bonds in- 
valid on the ground that their recitals, which are not before 
the court, may be such as to protect innocent holders 
under the decision in Carpenter v. Town of Lathrop, 51 


Mo. 483. 
AFFIRMED, 





Bau, Plaintiff in Error, v. Faaa. 


1, Louisiana City Charter: ciry ATTORNEY: MEANING OF THE woRD 
“may.” The charter of the city of Louisiana (Acts 1870, p. 894), 
creates the office of City Attorney and gives the Mayor power to 
nominate, and, with the consent of the council, to appoint all city 
officers not ordered by the act to be otherwise appointed. Section 
10, article 4, declares that the council may, by ordinance, provide 
for the election by the qualified voters of any of the officers named 
in the act. Held, that the word “ may” is here used, not in the 
sense of “shall,” but in its ordinary and proper signification, and 
left it to the discretion of the council whether the office of City 
Attorney should be elective or not. 

City Ordinances: THE city CLERK’s ATTESTATION of the date of 
the Mayor's approval of a city ordinance cannot be contradicted by 
parol evidence, 


Evrovy to Pike Circuit Court—Tlon. Giicurist Porter, 
Judge. 


to 


D. A. Ball, W. H. Morrow and Elijah Robinson for 
plaintiff in error cited, L. § D. R. R. Co. v. Platte Co., 42 
33 
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Mo. 171; Dillon Munie. Corp. §§ 61, 62; Newburgh Turn- 
pike Co. v. Miller, 5 John. Ch. 113; Bradley v. West, 60 
Mo. 83; Wag. Stat., 391, § 81; 16 Am. Law Reg. 25; 41 
Md. 446. 








W. H. Biggs and W. W. Anderson for defendant in 
error. 


Henry, J.—In March, 1874, at a regular election for 
city officers in the city of Louisiana, Daniel A. Ball was 
elected city attorney, for the term of one year. Before the 
expiration of his term of office, the city ordinance provid- 
ing for the election of the city attorney, was repealed by 
an ordinance which took effect from and after its passage, 
February 2nd, 1875. In March, 1875, the mayor and coun- 
cil appointed the defendant city attorney, and at the regu- 
lar election for city oflicers, held in March, 1875, Ball 
again received a majority of the votes cast for city attor- 
ney, and claims the office by virtue’of that election, con- 
tending that the city charter required the election of that 
officer by the qualified voters of the city, and that the or- 
dinance repealing the ordinance providing for an election 
was, therefore, a nullity; and also that if the council had 
the power, by ordinance, to repeal the ordinance providing 
for the election, yet the ordinance passed March, 1875, was 
not, in fact, approved or passed until a month after the 
election, and after it purports to have been passed. On 
the trial, the plaintiff offered to prove that the ordinance 
was neither approved by the mayor nor attested by the 
clerk, until after the regular election in March, 1875, but 
defendant objected, and the court sustained the objection. 
The said repealing ordinance was introduced in evidence, 
and purported to have been passed February 2nd, 1875, 
and the defendant Fagg was appointed and commissioned 
March 16th, 1875. Sec. 1, Art. 4, of the original charter 
of the city, approved March 10th, 1849, declared that the 
chief executive officer should be a mayor, to be elected by 
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the qualified voters of the city. Sec. 6 gave to the mayor 
the power to nominate, and, with the consent of the city 
council, to appoint all city officers, not ordered by said act 
to be otherwise appointed. Sec. 9 provided that there 
should be a clerk, a city treasurer, city constable, city at- 
torney and city engineer, and that such officers should be 
removable at the pleasure of the city council, by a major- 
ity of two-thirds of the council. By Sec. 10 it was pro- 
vided as follows: “The city council may, by ordinance, 
provide for the election, by the qualified voters of the city, 
of any of the officers named in the act.” Sections 1, 6, 9 
and 10, of Art. 4, of “an act to amend and reduce into one, 
the several acts incorporating the town of Louisiana,” and 
approved March 12th, 1870, are substantially the same as 
the corresponding sections of article 4, of the act of 
1849. 

We are at a loss to undersand upon what principle it 
is claimed that either the original or amended charter, re- 
1. rovistana ciry quired the city council to provide for the 
CHARTER: City at- ° A ve 
torney: meaning election of a city attorney by the qualified 
“may.” voters of the city. The word “may,” when 
the power concerns the public intest and the rights of 
third persons who havea claim de jure that the power 
shall be exercised in this manner (that is, in the manner in 
which the statute says it “ may” be exercised) for the sake 
of justice and the public good, is construed to mean “shall,” 
but of course, only when the statute will admit of that 
construction. If the Legislature clearly used the word 
“may” in its proper and ordinary signification, and the 
general scope and meaning of the act forbids any other 
interpretation, the courts are not at liberty arbitrarily to 
disregard the legislative intent, otherwise, the courts would 
be makers as well as expounders of law. By the 6th sec- 
tion of the charter the power was expressly given to the 
Mayor to nominate, and with the consent of the city coun- 
cil, to appoint all city officers not ordered by the act to be 
otherwise appointed, and the 10th section, declaring that 
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the city council “ may” provide for the election of such 
officers, certainly left it to the discretion of the city council 
whether the office should be elective or not. The power 
given to the Mayor by the 6th section, forbids the inter- 
pretation of the word “ may ” in the 10th section to mean 
shall. 

The passage of an ordinance making the office elec- 
tive, was at the option of the council, as was also the re- 
@crty orvi. Peal of the ordinance making it elective, but 
wanes: the city plaintiff proposed to prove, by parol evidence, 
— that the repealing ordinance was not passed 
by the council. There is a great diversity of opinion on 
the question, whether the courts can go behind the formal 
attestation, and admit evidence to show that the require- 
ments of the constitution were not complied with in pass- 
ing the law. In this respect the same principles are appli- 
cable to the ordinances of municipal corporations, because 
the mischiefs which would result from permitting an ordi- 
nance of a city to be thus attacked, are the same in kind, 
although not in degree, as those which would follow from 
allowing acts of the Legislature to be thus overthrown. 
The weight of authority is against the admission of that 
kind of evidence to invalidate an act of the Legislature. 
In some of the States, journals of the proceedings of the 
Legislature, made and kept by authority of law, are held 
admissible to impeach an act of the General Assembly, 
valid upon its face. Mile v. Sterns, 3 Barb. 41; State v. 
Platt, 28. C. 150; Jones v. Hutchinson, 43 Ala. 722; People 
v. De Wolf, 62 Ill. 255. In the Pacifie R. R. Co. v. The Gov- 
ernor, 23 Mo. 353, this court held otherwise, Leonard, J., 
dissenting. 

The principle of that decision would exclude as evi- 
dence, even the record of the proceedings of the city coun- 
cil, to show that an ordinance, valid upon its face, was not 
legally passed, or was passed and approved prior or subse- 
quent to the date of its attestation. 

This evidence, however, was not offered in this case, 
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but the plaintiff relied alone upon the testimony of witnesses 
to prove the invalidating fact. The judgment of the circuit 
court was for the defendant, and it is aftirmed. All con- 
cur. 

AFFIRMED, 


SHannon v. Austin, Plaintiff in Error. 


Statute of Limitations: part payment of a debt after the bar of 
the statute of limitations has attached, has the effect of removing 
the bar and reviving the cause of action. 


Error to DeKalb Circuit Court—Hon. Josepn P. Gruss, 
Judge. 


Suit commenced March 19th, 1875, on a promissory 
note dated June 15th, 1860, and payable one day after 
date. In 1871 and 1872, plaintiff employed defend- 
ant to break land and build a fence for him, for which 
plaintiff was to allow defendant a credit of $32. Plaintiff 
claimed that this credit was to be given, and was given on 
the note in suit. Defendant claimed that it was to be 
given on an account held against him by plaintiff in the 
capacity of guardian. 


Samuel G. Loring for plaintiff in error. 


S. S. Brown and J. D. Strong for defendant in error, 


Napton, J.—The only question we are called on to de- 
cide in this case is the propriety of the action of the court 
in refusing the first instruction asked by the defendant 
That instruction was, that “if the court finds from the 
evidence that ten years or more had elapsed since the ma- 
turity of the note sued on, before the alleged payment of 
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interest thereon was made, then that such payment had 
not the effect toe revive the cause of action thereon as 
against defendant, and the finding will be for defendant.” 
This instruction assumes that the payment was made on 
the note recited in the petition, and that it was of such a 
character as to imply an admission of the debt anda prom- 
ise to pay what was yet due on it. Nor does the instruc- 
tion seem designed to raise the question whether a suit 
under the circumstances stated must be brought on the im- 
plied promise which such payment creates, or on the orig- 
inal note. The court is simply asked to declare that the 
payment, and all that it implies, in order to have any effect 
in taking a case out of the limitation act, must be made 
before the bar of the statute has been consummated. The 
petition in this case sets out the facts upon which a judg- 
ment is asked; it recites the note of 1860, and the pay- 
ments in 1871 and 1872. It may be regarded asa suit upon 
ths original note, which the part payments in 1871 and 1872 
impliedly revived. Briscoe v. Stone, 11 Ark. 39; Carr’s Admr. 
v. Hurlbut, 41 Mo. 267. Part payments do not necessarily 
take a case out of the operation of the statute, for they may 
be accompanied with declarations which would destroy 
the implication usually arising from such acts, (Wainman 
v. Kynman, 1 Exch. R. 118). The only question, then, 
raised by the instruction is, whether a part payment, made 
after the bar of the statute is complete, will revive the 
debt. There is no question here as to the effect of ac- 
knowledgments or payments by one joint debtor upon his 
colleagues, as there was in Craig v. Callaway Co. Court, (12 
Mo. 94). In that case stress seems to be laid upon the fact 
that the payment by the joint debtor was before the expi- 
ration of the statutory bar. In the case now under con- 
sideration, the payment was made by the sole debtor after 
the lapse of the ten years. Our statute, (§ 30, Wag. Stat., 
p- 921,) provides that “ nothing contained in the two pre- 
ceding sections shall alter, take away or lessen the effect 
of a payment of any principal or interest made by any 
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person whatever.” It is an exact copy of the act of 9 
Geo. IV, Ch. 14, commonly called the Tenterden act. The 
decisions in England on this act would govern the con- 
struction here, though I am not aware that there have 
been, on the point now presented, any conflicting decisions. 
The English cases seem to concede, or rather to assume 
that part payment within the statutory period (here ten 
years), before suit brought, will take the case out of the 
operation of the statute, whether before or after the lapse 
of ten years since the cause of action occurred. Burn v. 
Bouton, 2 C. B. 476, 15 Law J. C. P. 97; Mills v. Fowkes, 
7 Se. 444; 5 Bingh. N. C. 455; Borden v. Peay, 20 Ark. 
293; Inhab. of Bridgeton v. Jones, 34 Mo. 471; Emmons »v. 
Overton, 18 B. Mon. 643; Carll v. Hart, 15 Barb. (N. Y.) 
565. Where the debtor is dead and the payment is made 
by his representative, or where the note or bond is a joint 
one, and payment is made by one, opinions are very con- 
flicting in regard to the deceased obligor, or the joint 
obligor who has not paid anything. McLaren v. McMar- 
tin, 36 N. Y. 88; Disborough v. Bidleman, 1 Spencer (N. 
J.) 275. 

The second instruction asked in this case was given, 
It was to the effect, that “unless the court finds from the 
evidence that the alleged work and labor was done by de- 
fendant in pursuance of an agreement between him and 
said Joseph Shannon, to the effect that the value of the 
same was to be credited on the note as part payment of 
and discharge of the interest thereon, and was so accepted 
by said Shannon, the finding will be for the defendant.” 
This instruction was given, and there was ample evidence 
to support the finding of the court upon the questions of 
fact submitted. It is well settled that the particular ac- 
count on which the money was paid may be proved by 
subsequent declarations or statements of the party making 
the payment, as well as by declarations accompanying the 
act of payment. If therefore, the fact of payment be 
proved, as was undisputed in this case, any subsequent 
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statement or declaration of the party may be given in 
evidence to show, either that the payment was of interest 
on a debt due, or part payment of principal, or that it was 
made in reduction of some particular debt proved or ad- 
mitted to be due. Waters v. Tomkins, 2 C. M. & R. 726. 
The amount of credit due the witnesses was a matter for 
the consideration of the court that tried the case. 

The judgment is affirmed. The other judges concur. 








AFFIRMED. 


Tue Strate v. Pate, Appellant. 


Grand Jury: apsourNED Term. A grand jury summoned for a 
regular term of court has power to find indictments at an adjourned 
term unless discharged in the meantime. The order of adjourn, 
ment does not have the effect of discharging them or putting an end 
to their powers. 

An objection to the constitution of the grand jury by 
which a defendant was indicted, if available to him at all, comes too 
late when made, for the first time, in the Supreme Court. 
Indictment for Keeping a Billiard Table. An indictment 
which charges that the defendant kept and permitted to be used 
and kept a billiard table without license, is not bad as charging two 
distinct offenses, (following State v. Kesserling, 12 Mo. 565), 
Billiard Table License. A license to keep a billiard table takes 
effect from its delivery and not from its date, (following State ». 
Hughes, 24 Mo. 151). 


Appeal from Montgomery Circuit Court—Hon. G. Porter, 
Judge. 


L. H. Waters and A. M. Hough for appellant. 
J. L. Smith, Attorney-General, for the State. 


Henry, J.—The defendant was indicted at the Octo- 
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ber term, 1874, of the Montgomery circuit court, for keep- 
ing a billiard table without license. The grand jury was 
summoned for the said October term, but, on the 29th of 
October, 1874, the court adjourned to the first day of De- 
cember, 1874, when, as it appears from the record, the in- 
dictment was found by the grand jury summoned for the 
said October term. 

Defendant’s counsel contend that the adjournment dis- 
charged the grand jury, and that their authority then 
Midjocmed term, ceased, and cite, in support of that view, 
Dulle v. Deimler, 28 Mo. 583. There was a regular term 
of the circuit court of Cole county in August, 1857, which 
for want of time to try the causes on the docket, was ad- 
journed to the following November. Among the cases which 
went over, under the general order, was Dulle v. Deimler. 
At the November adjourned term, the plaintiff applied for 
and obtained a continuance of the cause to the next regular 
term, and the clerk in taxing the costs of the continuance in- 
cluded those which had accrued atthe August term. The 
court, on motion, ordered the clerk to re-tax the costs, so 1s 
to exclude the costs which accrued at the regular term. De- 
fendant appealed to the Supreme Court, which held that, 
while for some purposes a regular term and an adjourned 
term to transact unfinished business of such regular term 
are one, yet,they are not to be so considered in all respects, 
and in that case decided, that inasmuch as the plaintiff 
may have been ready for the trial of his cause at the regu- 
lar term, and the failure to try the cause was not his fault, 
the costs of the regular term should abide the result. We 
are satisfied with the ruling in that case, but it certainly 
does not sustain the position taken by appellant’s counsel 
here. The grand jury was organized at the October term, 
and, when that term was adjourned to the Ist of Decem- 
ber, the adjournment did not disorganize the grand jury. 
The court might have discharged that jury, but the order 
adjourning to December did not have that effect. Is there 
anything in reason,or in the statute,which forbi:ls the gourt, 
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when it adjourns the regular term to a special adjourned 
term, from holding the petit jury for the adjourned term? 
We see no difference in this respect between the petit and 
the grand jury, and think it clear that it is within the dis- 
cretion of the court to require the attendance of the jurors 
at the adjourned term. Under the act of 1874, if this 
were not the law, adjourned terms for the trial of jury 
cases would have been practically forbidden. By the sec- 
ond section of that act, the county court, at a term thereof 
not less than thirty days before the commencement of the 
circuit court, &c., was required to select names of not less 
than one hundred and seventy-five persons qualified to be 
jurors, and from those names the grand and _ petit jury 
were to be selected. It will be perceived that, if the court 
could not hold its petit jury for an adjourned term, it 
would have been compelled to fix the time for holding its 
adjourned term with reference to the terms of the county 
courts, which would have been generally inconvenient and 
occasionally impracticable. 

Appellant’s counsel contend that by the law in force 
in October, 1874, eighteen jurors, and no less, constituted 
2, ——. a grand jury. The record shows that there 
were but sixteen summoned and sworn of the panel by 
which this indictment was preferred. This objection comes 
too late. We do not say it would, or would not, have 
availed the defendant, but it should have been made before 
the jury was sworn. State v. Bleekley, 18 Mo. 428; State v. 
Welch, 33 Mo. 33. The objection is now made for the first 
time. 

The indictment charged that, on the 18th of Septem- 
ber, 1874, &c., defendant kept, and permitted to be used and 
3. ispictuent For Kept, a billiard table without then and there 
tiARD TABLE. having alicense. Defendant moved to quash 
on the ground that keeping a billiard table, and permitting 
one to be used and kept, are two distinct offenses. This 
very question was fully considered in the case of the State 
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v. Kesslering, 12 Mo. 565. The indictment there was pre- 
cisely like the one here, and the court held it sufficient. 

The evidence in this case proved that, on the 9th of 
November, 1874, the defendant set up the billiard table for 
4. pustarn tase PUblic use, and permitted persons to play on 
LICENSE. it, receiving from them money for the privi- 
lege; that, on the 5th of December, 1874, the collector de- 
livered to defendant a license dated 19th of November, 
1874, to keep one billiard table from the 9th of October, 
1874, to the 9th of October, 1875. It will be observed 
that the defendant set up and kept the table about thirty 
days before he received the license, and this court has held 
repeatedly, that “ when the license is obtained and dated, 
it looks forward, not backward. It cannot have relation 
back so as to cover the intermediate space.” State v. 
Hughes, 24 Mo. 151. Again the court said: “It is the 
license to sell that gives the seller the protection under the 
law, and this court cannot sanction the doctrine of rela- 
tion back in such cases.” The license takes effect from its 
delivery and not from its date. The making out and 
signing the license by the clerk is not sufficient. It must 
be delivered, and the date of the delivery is that from 
which the party’s right to keep the billiard table com- 
mences. All concurring, the judgment of the circuit court 
is affirmed. 

AFFIRMED. 


Kitey, Plaintiff in Error, v. City oF St. Josep. 


Street Improvements: HOw PAID FOR: SPECIAL TAX BILLS. Under 
the existing charter of the city of St. Joseph, the city is not liable 
for the cost of paving, macadamizing or guttering any street, not. 
withstanding neither the ordinance nor the contract under which 
the work is done specifies how it is to be paid for. The charter pro- 
vides that the city engineer shall issue special tax bills against the 
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adjoining property, and this is the contractor’s only means of pay- 
ment. If the engineer fails to issue the bills, he may be compelled 
to perform his duty or may be held liable for his delinquency. 


Error to Buchanan Circuit Court.—Hon. Joseru P. Gruss, 
Judge. 


Ben Loan and W. H. Sherman for plaintiff in error. 


B. R. Vineyard and Andrew Royal for defendant in 
error. 


Hoven, J.—This was an action to recover from the 
city of St. Joseph the sum of $1059.48, fur work done by 
the plaintiff in macadamizing, curbing, guttering and pav- 
ing certain portions of Missouri street in said city. The 
petition set forth the corporate authority, the ordinances 
authorizing the work to be done, the contract made in 
pursuance thereof, the performance of the work, and con- 


cludes as follows: “That the defendant and each and 
every offiver thereof thereunto authorized, failed and omit- 
ted to assess the cost of said work and materials, so as 
aforesaid unpaid, against any lot or lots or parcels of 
ground fronting upon or adjoining the work done, as afore- 
said, by the plaintiff, and plaintiff has no lien against any 
such lot or parcel of ground, or any charge against the 
owner of any such lot or parcel of ground, for the amount 
so as aforesaid remaining unpaid or any part thereof, 
wherefore the plaintiff prays judgment against the defend 
ant,” &c. A demurrer to the petition on the ground that 
it did not state facts sufficient to constitute a cause of 
action, was sustained by the court, final judgment for the 
defendant was rendered thereon, and the plaintiff has 
brought the case here by writ of error. The concluding 
paragraph of the petition would seem to indicate that this 
suit was originally prosecuted upon the theory that the 
work done was properly chargeable to the adjacent prop- 
erty and that by reason of the tailure of the officers of the 
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city to assess the cost of said work, the plaintiff’s lien 
therefor on said property was lost, and the city thereby 
became liable for the value of said work. That view, 
however, has not been presented in argument here. The 
plaintiff now contends that the city had authority to order 
the work in question to be done, under its general power 
to improve the streets of the city, and that as neither the 
ordinance requiring the work to be done, nor the contract 
under which it was done, specified that it was to be paid 
for in special tax bills, said work constituted a claim 
against the city, and was not chargeable to the adjoining 
property. 

It was virtually decided in Saxton v. The City of St. Jo- 
seph, 60 Mo. 158, that the city could not be held liable for 
street improvements of the kind involved in the present 
suit. The question, it is true, was not directly presented 
in that case, but it was considered by counsel that such was 
the law, and it was so declared by the court. We have 
carefully re-examined the various provisions of the city 
charter on the subject of street improvements, and are 
convinced of the correctness of our former decision. Art. 
5, Sec. 10, of the original charter of the city of St. Joseph, 
approved February 22d,1851, provides that the mayor and 
councilmen of the city of St. Joseph shall have power, by 
ordinance, “to open, alter, abolish, widen and extend, 
establish, grade, pave or otherwise improve and keep in 
repair, streets, avenues, lanes, drains and sewers.” Art. 6, 
Sec. 1, of said charter, provides that “ upon the application 
of the holders of two-thirds of the front upon any street, 
or part of a street, it shall be lawful for the mayor and 
councilmen to levy and collect a special tax on the holders 
thereof, according to the assessed value of their respec- 
tive fronts, for the purpose of grading and paving such 
street, or part of street, which shall be faithfully applied to 
such purpose and no other.” Sec. 4 of an act entitled “an 
act to extend the limits of the city of St. Joseph, and to 
amend the charter thereof,” approved February 24th, 1853, 
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provides that “upon the application of the owners or 
holders of three-fourths of the fronts of the lots on any 
squares or blocks opposite each other on any street, it shall 
be lawful for the mayor and councilmen of said city, by 
ordinance, to levy and collect aspecial tax upon said own- 
ers or holders of all lots, or parts of lots, on said squares 
or blocks, for the purpose of macadamizing, planking or 
paving said street, lying between said blocks or squares; 
each holder or owner to pay their respective parts of such 
special tax according to the value of his, her or their 
fronts, exclusive of improvements thereon; provided, that 
this section shall not be construed to limit the powers of 
said mayor and councilmen, as in the same section of the 
6th article of the charter of said city is specified.” Section 
4 of an act entitled “an act to amend the charter of the 
city of St. Joseph,” approved February 8th, 1865, provides: 
“ whenever the mayor and city council shall order the pav- 
ing, macadamizing, guttering, cross-walks, sidewalks or 
curbing of the carriage-ways, intersections and sidewalks 
of any street, lane, alley or avenue within the limits of 
said city, the cost of the same shall be paid by the owners 
of the property in the vicinity, as shall hereafter be pro- 
vided, and as may be further provided by ordinance.” 
Section 5 of the same act provides that whenever any of 
the above mentioned work shall have been fully completed, 
under the authority of ordinance, the city engineer or 
other officer having charge of the work, shall compute the 
cost thereof, and assess it, as a special tax, against the ad- 
joining property fronting upon the work done, and each 
lot of ground shall be charged in proportion to the front- 
age thereof with cost of constructing or re-constructing 
and repairing the intersections of the next adjoining 
streets, alleys and other public highways, in sucha manner 
as the said officers shall deem just and equitable. The said 
officer shall then make out a certified bill of such assess- 
ment against each lot of ground chargeable with work 
done, in the name of the owner thereof; * * _ said 





APRIL TERM, 1878. 495 





Kiley v. City of St. Joseph. 





certified bill shall be delivered to the contractor for the 
work, who shall proceed to collect the same by ordinary 
process of law in his or her name, , 8 and each 
certified bill shall be a lien against the lot of ground de- 
scribed therein. * * The city of St. Joseph shall 
not be liable in any manner whatever for, or on account of, 
any work done, and which is to be paid for in the manner 
provided in this section.” 

The original charter doubtless conferred author- 
ity upon the city to make certain improvements of general 
public utility, which could be paid for out of the general 
revenue of the city, and some improvements of that char- 
acter may still be made by the city. The original charter 
also provided, as did the amendment of 1853, for certain 
improvements of restricted and local benefit, which were 
to be undertaken at the request of the owners of the prop- 
erty, abutting upon the streets proposed to be improved, 
and were to be paid for by a special tax to be levied by the 
city upon such owners. But the 4th section of the act of 
1865 established a new classification of municipal im- 
provements, embracing parts of both classes previously 
existing, and provided a new method of compensation ; 
and the 10th section of that act expressly repealed all acts 
and parts of acts in conflict therewith. The phraseology 
of the 4th section is general, and its provisions are without 
exception. It declares that whenever the mayor and coun- 
cil shall order the paving, macadamizing, guttering or 
curbing of any street, lane, alley or avenue, the cost of 
the same shall be paid by the owners of the property in 
the vicinity. The work now sued for comes within the 
provisions of this section, and the city is not liable there- 
for, and it is wholly immaterial that neither the ordinance 
nor the contract specified the manner of payment. That 
was fixed by the charter, and the plaintiff was bound to 
take notice thereof. It was the duty of the city engineer 


to assess the cost of the work as a special tax against the 
adjoining property, aud if he neglected such duty, he 
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might have been compelled to perform it, or held liable 
for his delinquency. 
The judgment of the circuit court will be affirmed. 
All the judges concur. 
AFFIRMED. 


Tue Srate ex rel. RicomonpD Fire Assoctation v. GatEs, 


Insurance Companies: WITHDRAWAL OF SECURITIES FROM STATE 
TREASURY: MANDAMUS. Under section 20, p. 769, Wag. Stat., an in- 
surance company wishing to withdraw from the custody of the 
State Treasurer securities deposited with him in compliance with 
the act of March 23rd, 1874, (Acts 1874, p. 76,) must present a writ- 
ten order of the acting president and secretary, or of the directors, 
of the company, endorsed by the Superintendent of the Insurance 
Department, or the order of some court of competent jurisdiction ; 
and, until such order is presented, the treasurer will not be compel- 
led by mandamus to surrender them. 

This rule is not affected by the fact that in the State to which the 
petitioning company belongs foreign companies are not required to 
produce such order to enable them to regain their securities. 


Petition for Mandamus. 
Henry T. Kent for relator. 
J. L. Smith, Attorney General, for respondent. 


Henry, J.—In pursuance of an act of the General 
Assembly of this State, the petitioner on the 27th day of 
August, 1875, deposited with Jos. W. Mercer, then State 
Treasurer, one United States registered bond of the denom- 
ination of $10,000. The act in question was a retaliatory 
act, and Sec. 41 provided that: ‘ Whenever the laws of 
any other State of the United States, or of any foreign 
country shall require of, or impose upon companies not 
organized under the laws of such State or country, any 





APRIL TERM, 1878. 497 


The State ex rel. Richmond Fire Association v. Gates. 








further licenses, fees, taxes, deposits of securities, state- 
ments or certificates of authority, or require any other 
duties or acts, or inflict any greater fines or penalties than 
are by the laws of Missouri imposed or inflicted upon or 
required of companies not organized under the laws of this 
State, then it shall be the duty of the Superintendent of 
the Insurance Department of this State, to require of every 
company of such State transacting or seeking to transact 
the business mentioned in this act in this State, the pay- 
ment of all licenses, fees, taxes, fines or penalties, and 
the making of all deposits of securities and statements, 
and the doing of all acts which by the laws of the State 
or country in which such company was organized, are in 
excess of the licenses, fees, taxes, deposits, statements, 
fines, penalties, acts or duties required by the laws of this 
State of companies of other States.” 

The plaintiff, a corporation organized under the laws 
of Virginia, was required to make the deposits in question 
with the State Treasurer, and it is not controverted that 
the law of the State of Virginia was of such a character, 
that under the section above quoted, the petitioner was 
properly required to make the deposit. Section 20, Wag. 
Stat., p. 769, requires the Treasurer to receive such securi- 
ties, and to deposit them in the bank or banks where the 
State funds are deposited, and hold them as security for 
the policy holders in the companies to which they respec- 
tively belong; but also provides that as long as the com- 
pany so depositing shall vontinue solvent, he shall permit 
such company to collect the interest or dividends on the 
deposited securities, and from time to time to withdraw 
any such securities on depositing others in their stead of 
the same value, &c. It provides further that: ‘“ Such se- 
curities, or any part of the same, shall not be withdrawn 
from the custody of said treasurer, unless upon the written 
order of the acting president and secretary, or of the di- 
rectors of the company making the deposit, which order 
shall be endorsed by the Superintendent of the Insurance 

82 
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Department, or upon the order of some court of compe- 
tent jurisdiction.” The petition for the writ omits to allege 
that the president and secretary, or the dircctors of the 
company gave a written or any order, for the bond in ques- 
tion upon the Treasurer. The Treasurer filed a demurrer 
to the petition, on the ground of the omission to state that 
fact. 

The counsel for the petitioner contends, that inas- 
much as the Virginia statute docs not require foreign com- 
panies transacting business in that State, wishing to with- 
draw their securities, to present to the depositary a written 
order from the officers of such companies, endorsed by the 
Superintendent of the Insurance Department, therefore 
the Missouri statute, being simply retaliatory, and penal 
in its nature, will not be construed to impose any greater 
penalties than it is clear, from its terms, it intended to in- 
flict. This is conceded. The requirement in question, 
however, is not, penal, but was intended to provide the 
Treasurer with a voucher to secure him against liability for 
permitting the withdrawal of the deposit. But if it is to 
be considered a penalty, the language of the act admits of 
but one construction. The Treasurer is not authorized to 
deliver the bond to the company, except upon the written 
order of the officers of the company, or the judgment of 
a court of competent jurisdiction; and until such order or 
judgment of a court is presented, the Treasurer is forbid- 
den to permit the withdrawal of the bond, and this is not 
a proceeding in which a court will compel him to do so, 
until the statute has been complied with. The demurrer 
is sustained, and the peremtory writ refused. All concur. 


Writ ReFusep. 
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Witirams et al., Appellants, v. McLANAHAN, 


Tax Deeds: ESSENTIAL RECITAL. Section 217, p. 1205, Wag. Stat. re- 
quires the date of the execution or order of the county court au- 
thorizing the sale of iand for the non-payment of taxes to be recited 
in the deed executed in pursuance of the sale; the absence of this 
recital is fatal to its validity. 


Appeal from Audrain Circuit Court.—Hon. G. Porter, 
Judge. 


Macfarlane § Trimble for appellants. 


It is competent for the Legislature to make a convey- 
ance of land sold for taxes, prima facie evidence that eve- 
rvthing has been done that is required by the statute in 
the proceeding upon which the sale is based, and prescribe 
the form of the deed; and the burden of proof is the. 
shifted to the defendant, to show a want of conformity to 
the law in such proceedings. Abbott v. Lindenbower, 46 
Mo. 293; City of St. Louis v. Oeters, 36 Mo. 463; State v. 
Mantz, 62 Mo. 262; Cooley Con. Lim. 288, 367; Sedgwick 
Con. St. 306; Cooley on Taxation, 355; Hillard on Taxa- 
tion, 545; Blackwell on Tax Titles, (2d Ed.,) 79; Callanan 
v. Hurley, 4 Cent. Law Jour. 272. 

The deed recites that the judgment was rendered in 
August, 1872, and that a sale, under an execution on said 
judgment, was made on the 7th day of October, 1872, 
The date of the execution is, therefore, fixed between the 
date of the judgment and sale. The law fixes no time for 
the issuance ef the execution. Any time after judgment 
and before the day of sale is sufficient, (2 Wag. Stat., p. 
1199, § 195). At any rate the deed should have been ad- 
mitted and plaintiff allowed to show, aliunde, the date of 
the execution, 


Kennan § McIntyre for respondents. 
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The tax deed is void on its face, because it does not 
comply strictly with the form prescribed by the statute, in 
this: It does not show the date of the execution or order 
under which said land was sold by collector, as required 
in said form. 2 Wag. Stat., p. 1205, Sec. 217. Where the 
statute prescribes the particular form to be observed in the 
execution of the deed, that form becomes substance, and 
must be strictly pursued, or the deed will be held void. 
Blackwell Tax Titles, (2 Ed.) § 5, p. 368; Chandler v. Spear, 
22 Vt. 388; Kinney v. Beverly, 2 H. & M. 318; Doe v. Hile- 
man, 1 Scammon 323; Atkins v. Kinnan, 20 Wend. 249; 
Davison v. Gill, 1 East 64; Williams v. Peyton, 4 Wheat. 
77. The sale of land for taxes is a proceeding in invitum 
and against common right, and the requirements of the 
statute authorizing it must be strictly complied with; no 
presumptions are indulged in to favor them. Morton v. 
Reeds, 6 Mo. 64; Reeds v. Morton, 9 Mo. 872; Rubey v. 
Huntsman, 32 Mo. 501; Abbott v. Doling, 49 Mo. 302; Tan- 
ner v. Stine, 18 Mo. 583; Yankee v. Thompson, 51 Mo. 234; 
Keene v. Barnes, 29 Mo. 377; Stierlin v. Daly, 37 Mo. 483; 


Norton, J.—This is an ejectment suit, instituted in the 
circuit court of Audrain county, for the recovery of the 
possession of lots 28, 29, 30, 31 and 32 in the town of 
Mexico. The answer admitted possession, but denied that 
plaintiffs were the owners of, or entitled to, the possession 
of said lots. Upon trial, judgment was rendered for the 
defendants, from which the plaintiffs have appealed to this 
court. Plaintiffs offered in evidence, in support of their 
title, a tax deed executed by the collector of Audrain 
county, purporting to convey the lots in controversy to 
them. To the introduction of this deed defendants ob*ected 
on the ground that it was void on its face. The ol jee ‘on 
was sustained, and this action of the court is the error 
complained of. When lands are sold for taxes, the statute 
prescribes a form of deed to be executed by the collector 
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to the purchaser, and makes such deed prima facie evidence 
of the facts recited therein. 2 Wag. Stat., Sec. 217, p. 
1205. Among other things required to be recited is the 
date of the execution, or order of the county court author- 
izing such sale. While the deed recites the judgment of 
the county court, it does not comply with the requirement 
of the statute in reciting the date of the order or execu- 
tion which issued thereon, and, for this reason, we think 
the objection taken to the reception of the deed as evi- 
dence was well taken. The execution confers the power 
to sell, and it has been held that the recital of it, as 
well as its date are essential recitals. 

In reference to sheriffs deeds, it was heldin Wilhite v. 
Wilhite, 53 Mo. 74, that “the enumerated provisions of the 
statute which would seem to be essential recitals, are the 
names of the parties to the execution, the date when issued, 
the date of the judgment,” &¢. In reference to tax deeds, 
it is laid down in Blackwell on Tax Titles, Sec. 5,p. 406, 
“When the form of a deed has not been prescribes by law, 
but the statute simply authorizes the execution of a deed 
to the purchaser, any deed, which, according to the rules 
of the common law, would be sufficient to transfer the title 
of the former owner, and vest the estate in the purchaser, 
is regarded as an operative mode of conveyance, provided 
it recites the power under which it was made and is ac- 
companied by proof that the law was strictly complied 
with. But when the statute prescribes the particular form 
to be observed in the execution of the deed, that form 
becomes substance and must be strictly pursued or the 
deed will be void.” 

Judgment aflirmed with the concurrence of the other 
judges. 

AFFIRMED. 
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WILKERSON V. ALLEN ef al., Appellants. 


1. Partnership Real Estate: PRESUMPTION FROM LAPSE OF TIME. 
The patent for certain land was issued toS & R, who composed a 
firm. S executed a power of attorney to V to sell and convey any 
property belonging to the firm. Within three months thereafter, 
V as attorney for S and R personally executed a conveyance of the 
land as partnership property. Forty-five years elapsed without 
complaint on the part of S orany one representing him. In an 
action of ejectment against a third party, by one claiming under 
this conveyance, it was Held, that the acquiescence of 8, in the 
treatment of the land as partnership property, would be presumed. 


Administrator’s Sale of Real Estate: arripavit To PETITION 
FoR SALE. The fact that the affidavit to an administrator’s petition 
for an order to sell real estate for the payment of debts is not made 
in literal compliance with the law, will not render the proceedings 
wholly void, (following Rugle v. Webster, 55 Mo. 246). 


: APPROVAL AT ADJOURNED TEM. The approval of an ad- 
ministrator’s sale of real estate at an adjourned term, instead of the 
regular term of the court, will not vitiate the sale, (following Sims v. 
(ray, 66 Mo. 613.) 
Administrator’s Deed: FINAL sETTLEMENT by an administrator 
of his accounts, without resignation or discharge from his trust, 
does not deprive him of the power to execute a deed to real estate 
in consummation of a sale made and approved by the court before 
the settlement. 

: The failure of an administrator to take security for the 
purchase money of real estate sold under an order of court, as re- 
quired by the order, will not render his deed a nullity, when the 
fact has been reported to the court and the sale has been approved 
notwithstanding. 

Mortgage to Administrator: DEED UNDER THE MORTGAGE. An 
administrator, upon a sale of real estate, received from the purchaser 
a mortgage with a power of sale, wherein he was described as ad- 
ministrator ; Held, that he could not hold the land in that character, 
and that, upon a sale by him under the power, the execution of a 
deed by him, in his own right and character, was proper. 

Sale Under a Mortgage: proor or notice. Whena deed ex- 
ecuted by a morigagee, in pursuance of a sale under the mortgage, is 
assailed on the ground that there was no proper advertisement of 
the place of sale, if the deed contains no recital showing what place 
was named in the hand-bills, by which notice of the sale was given, 
and the hand-bills are lost, parol evidence is admissible for the pur- 
pose of supplying the proof. 
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Mortgage: WHEN POSSESSION IS NOT ADVERSE TO MORTGAGEE, 
When one enters upon land which is subject to a mortgage, under a 
contract with the mortgagor, to pay off the mortgage debt, his pos- 
session is not adverse to that of the mortgagee. 


Married Woman, when Bound by her Husband’s Acts. 
If a deed is made to a married woman in pursuance of a contract of 
purchase by the husband, and he pays the purchase money, she 
is bound by his acts done under and in pursuance of the contract. 


Practice in the Supreme Court. A judgment will not be re- 
versed because of the exclusion of competent evidence, when it 
could not and should not, if admitted, have produced a different 
result. 


Appeal from Callaway Circuit Court.—Ton. G. II. Burcr- 
HARTT, Judge. 


G. B. McFarlane, W. Lewis and Thos. N. Musick for 
appellants. 


1. Nesbit could sell upon the individual note of the 
purchaser; if so, he might sell upon his oral promise to 
pay, aswell. Jarvis v. Russick, 12 Mo. 63; Foster v. Thomas, 
1 Am. Law Reg., (O. 8.) 565. 2. The report of sale 
should have been made at the next term of court after 
such sale. State to use of Perry v. Towl, 48 Mo. 148; Speck 
v. Wohlien, 22 Mo. 310; Strouse v. Drennan, 41 Mo. 289; 
Mitchell v. Bliss, 47 Mo. 353 ; Casileman v. Relfe, 50 Mo. 
583; Dulle v. Deimler, 28 Mo. 584. 8. He had no power 
to make the deed to Bailey, after his failure for six years 
to comply with the order of sale, without then making 
payment for the land or even complying with the terms of 
sale, and after the final settlement was made. Bompart v. 
Lucas, 21 Mo. 598; Garner v. Tucker, 61 Mo. 427. 4. He 
could not relieve himself from his duty to sell and convey 
under the orders of the court, simply and only. He could 
not take back to himself a mortgage to secure the purchasa 
money of the land, and had no power to make a second sale, 
Gaines v. Allen, 58 Mo. 537; Reddick v. Gressman, 49 Mo. 
889. 5. Nesbit’s testimony as ty the advertisement of 
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sale under the Bailey mortgage, was no evidence at all. 
Stephenson v. January, 49 Mo. 465; Thornburg v. Jones, 36 
Mo. 514; Stine v. Wilkson, 10 Mo. 75; Powers v. Kueckhoff, 
41 Mo. 425; Hambright v. Brockman, 59 Mo. 52. 6. Where 
husband and wife go into possession of land under a deed 
to the wife and children, the recognition by the husband of 
a mortgage up» the land will not estop the wife and 
children from claiming under such deed or prevent the 
running of the statute of limitations. Sharp v. Freeman, 
45 N. Y. 802; 1 Wash. on Real Prop., (3 Ed.) pp. 141, 425; 
Gen’! Stat. of 1865, p. 444, § 14. 


Boulware §& Hockaday for respondent. 


1. The fact that Nesbit’s deed was made after his 
final settlement does not effect its validity. He was still 
administrator. Garner v. Tucker, 61 Mo. 427; Rugle v. 
Webster, 55 Mo. 246; Me Vey v. Me Vey, 51 Mo. 406; Kiley 
v. Cranor, 51 Mo. 541. 2. There was no such irregularity 
in the sale that appellants can take advantage of it in this 
proceeding. 3. The purchase of James G. Allen was 
made with a full knowledge of the existence of the mort- 
gage by David to Nesbit; the purchase was made subject 
to this mortgage, and was recognized by him by the pay- 
ment of $450.00 thereon. 


Henry, J.—At the November term, 1874, plaintiff 
instituted his suit against James G. Allen to recover pos- 
session of sixty acres of land, the north part of the west 
half of the southwest quarter of section No. 20, township 
47, range 9, lying in Callaway county. Pending said suit, 
said Allen died, and his widow and heirs were substituted 
as defendants. They answered, admitting that they 
were in possession, but denying plaintiff’s title. A trial 
was had, resulting ina verdict and judgment for plaintiff, 
from which defendants have duly prosecuted their appeal- 
The evidence adduced by plaintiff to prove his title, was: 
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1. An-exemplification of patent No. 996, from the United 
States to Alexander Scott and W. B. Rule, conveying the 
southwest quarter of section 20, township 47, range 9, em- 
bracing the land sued for. The patent was issued in 1833. 
2. A power of attorney from Alex. Scott, one of said pat- 
entees, to J. B. D. Valois, empowering him to sell and 
convey any property, real or personal, belonging to the 
firm of Scott & Rule, or any interest in, or growing out of, 
the same, to which said Scott might be entitled in law or 
equity. 8. The record of a deed from said Valois, as 
attorney in fact, and said William K. Rule and wife, to 
Jesse Lindel] and George Collier, made in consideration of 
one dollar, and of the uses and trusts contained in a deed 
of trust of even date therewith, executed by said Scott & 
Rule to said Lindell & Collier, conveying said land for the 
benefit of the creditors of said Seott & Rule, the former 
confirming said first deed, and authorizing Lindell & Col- 
lier to sell the land in such manner, and at such time and 
place, and for such price as they should deem expedient. 
4, The record of a deed from Lindell & Collier to James 
Allen. 5. Letters of administration on Allen’s estate to 
T. B. Nesbit, dated December 21st, 1854. 6. A petition 
by said administrator to the county court of Callaway for 
an order to sell said land for payment of debts of the de- 
ceased, filed February 23d, 1856. 7. An order by said 
court for the sale of the same, on twelve months’ credit, 
and requiring bond and security for the purchase money, 
made August 7th, 1856. At the October term, 1856, of 
the circuit court of Callaway county, the administrator 
sold the land to Isaac Bailey. 8. Report of sale by the 
administrator to the county court, made at an adjourned 
term of the November court, held in January, 1857, and 
the approval of the report by said court. At said sale, 
Isaac Bailey became the purchaser of the land in dispute, 
but did not execute a bond with security, and that fact was 
stated in the administrator’s report of the sale. Nesbit 
made a final settlement of the estate in November, 1861, 
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which showed the estate indebted to him in the sum of 
$812.56. There was no order discharging him as adminis- 
trator. On the 7th of August, 1862, he executed and de- 
livered a deed as administrator, conveying said land to said 
Bailey, who contemporaneously made a mortgage of said 
land to Nesbit to secure the balance of purchase money 
which Bailey owed. In 1857 he made a payment on the 
note, and also one in 1859, but what amount does not 
appear. The mortgage from Bailey to Nesbit described 
Nesbit as administrator, and authorized him, in default of 
payment of the debt, to sell the land at the west court- 
house door in the town of Fulton, first giving notice by 
six written hand-bills, posted in as many public places in 
said county, twenty days before the sale. On the 24th of 
March, 1863, Nesbit, in his individual character, conveyed 
the said land to David Allen, in which deed there was no 
recital that the ailvertisement of the sale named the west 
court-house door as the place where the sale would be 
made, &. On the 30th of May, 1863, said D. Allen exe- 
cuted a mortgage, conveying to said Nesbit the land in 
controversy, together with other lands, to secure certain 
demands, including the unpaid part of the purchase money 
for this tract, which said Nesbit had against him, and au- 
thorizing said Nesbit, on default made in the payment of 
suid demands, to sell the lands, &. October 19th, 1874, 
Nesbit having sold this land under and in pursuance of 
the terms of said mortgage to the plaintiff, executed a 
deed conveying to him the said lands. Plaintiff also proved 
that James Allen, Nesbit’s intestate, was in possession of 
said land from 1842 to 1854. The evidence on the part of 
defendant tended to prove that James G. Allen, the origi- 
nal defendant herein, went into possession of the land in 
controversy in the spring of 1863; that he took possession 
under some arrangement betwixt himself and David Allen, 
One witness testified that James G. Allen paid said David 
Allen $1,509 for the land® Mrs. Jones, mother-in-law of 
James G. Allen, testified that she heard him say that the 
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land had been deeded to his wife and children. Brown, 
also a witness for defendant, testified that James G. Allen 
stated to him that Nesbit had a lien on the land for about 
$900, but that he, Allen, was entitled to a credit of $400; 
that, in 1873, he had a conversation with said Allen in re- 
lation to the deed of trust from David Allen to Nesbit, 
and at request of said James G. Allen, witness went to see 
Nesbit to learn what sum was due on the mortgage. 
James G. Allen told wituess he had paid Nesbit $400, 
which was not credited by Nesbit on the note, and said 
that he was to pay the note that Nesbit held against 
David, secured by the deed of trust executed to Nesbit by 
David Allen. Mrs. Allen, one of the defendants, testified 
that David Allen told her he had deeded the land to her 
and her children. In rebuttal, Nesbit testified that he and 
James G. Allen often talked about the liens on the land, 
and that he paid said Nesbit $450 on the debt; that wit- 
ness drew an instrument of writing by which David Allen 
bound himself to make a deed, conveying the said land to 
the wife and children of James G. Allen when James 
should pay off the mortgage. These conversations and 
transactions occurred while James G. Allen was in posses- 
sion of the land. Defendants recalled Mrs. Mary Allen, 
and asked her to state to whom the $450 belonged, which 
was paid by James G. Allen to Nesbit, in what manner 
and on what indebtedness, and for whom it was paid. 
Plaintiff objected and the court sustained the objection. 
| The principal questions are: First, as to the effect of 
the several conveyances relied upon by plaintiff; and, 
1. parrnersure Second, in regard to the statute of limita- 
taaretion trom tions relied upon by defendant. There can 
lapse of time. —_ be no question that the patent from the gov- 
ernment vested the title to the land in Scott & Rule. The 
deed from Rule and wife, and Valois, as attorney in fact 
of Scott, passed the title of Scott & Rule to Jesse Lindell 
and George Collier. The land was treated by Scott & Rule 
as partnership property. Itwas conveyed by Scott & Rule 
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to Lindell & Collier to secure the partnership indebtedness 
of Scott & Rule. True, that conveyance was not executed 
by Scott, in person, but by his attorney in fact, within 
three months after the execution of the power of attorney, 
and no complaint having been made by Scott or any one 
representing him, it is but reasonable, after the lapse of 
over forty-five years, to presume his acquiescence in the 
treatment of the land as partnership property. The deed 
from Lindell & Collier passed the title of said land to James 
Allen. 

In December, 1854, letters of administration on his 
estate, as we have seen, were granted to Nesbit, who pre- 
2. anurnistra- sented his petition to the county court of 


TOR’S SALE OF ° ° 
rraestaTe: af- Oallaway county, asking for an order to sell 


—_— said land for payment of the debts of said 
estate. No objection to these proceedings is urged, except 
as to the sufficiency of the affidavit, and that question was 
decided expressly by this court in Rugle v. Webster, 55 Mo. 
246. The court there said: “Although the proceeding 
may have been irregular, and the affidavits not made in 
literal compliance with the law, yet these are not such jur- 
isdictional facts as would render them wholly void.” 

The order of sale required the administrator to sell on 
twelve months’ credit, and take a bond with security for 
3. : approv- the purchase money. The purchaser had 
al at adjourned ,. 
term. failed to give such bond when the report was 
made, and although that fact was stated in the report, the 
court approved the sale, at an adjourned term of the No- 
vember term of said court next ensuing the sale. Appel- 
lants contend that the report should have been made at the 
regular November term and not at the adjourned term, and 
that this was such an irregularity as vitiated the sale, and 
rely upon Speck v. Wohlien, 22 Mo. 310; Castleman v. Relfe, 
50 Mo. 583; State to use, ge. v. Towl et al., 48 Mo. 149. 
These cases to that extent, have been several times express- 
ly overruled by this court, see Sims v. Gray, 66 Mo. 613, 
and cases there cited. 
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In November, 1861, Nesbit made a final settlement as 
administrator of said estate, which showed the estate in- 
1. ADMINISTRA: debted to him in the sum of $812.56, but 
settlement there was neither a resignation of, nor an or- 
der discharging him from his said trust, and on the 7th 
of August, 1862, he executed a deed conveying to said 
Bailey, the land. The making of the final settlement did 
not deprive the administrator of the power to make the 
deed. Me Vey v. Me Vey, 51 Mo. 406; Rugle v. Webster, 55 
Mo. 247. In Garner v. Tucker, 61 Mo. 431, the order ap- 
proving the sale was made after the final settlement. The 
court said “the approval of the sale is said to be the crown- 
ing act; without the approval, there is no sale. What 
authurity has the court to sell the property of an intestate 
after final settlement, and what authority bas the admin- 
istrator to ask it to be sola?” Here the sale and approval 
were made before the tinal settlement. 

Nor do we think that the failure of the administrator 
to take a bond, with security, for the purchase money, ren- 
5. ——: dered the deed made by him a nullity. The 
fact was stated in the report of the sale to the court which 
had jurisdiction of the cause, and it was approved. It 
was judicially determined by the court that the sale be ap- 
proved and the deed executed. While the purchaser at 
the administrator’s sale might hold the land subject to a lien 
for the unpaid purchase money, in favor of the estate or its 
creditors, yet the deed passed the title, and strangers who 
have no equity, cannot avoid the deed because it was made 
before the payment of the purchase money. The admin- 
istrator and his securities would also be liable to the estate 
for the purchase money. The administrator assumed the 
debt when he conveyed the land without receiving from 
the purchaser the amount of his bid. The proceedings 
were regular. The order of sale, the sale, report of sale, 
approval of same, and execution of the deed are cer- 
tuinly sufficient to protect a purchaser from the adminis- 
trator’s vendee. 
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The mortgage from Bailey to Nesbit described the lat- 
ter as administrator, and it is contended that he held the 
6. morta ace TO Jand as administrator, and could not, except 


ADMINISTRAT O R: qe 
deed under the as administrator, convey the land. The 


mortgage. 
words “ administrator,” &c., did not have the effect to pass 
the title to Nesbit as administrator. Hecould not hold the 
lands in that character, and the execution of the deed by 
him, in his own right and character was proper. 

It is also contended that there was no evidence of the 
proper advertisement of the sale under the Bailey mort- 
7. SALE UNDER A gage, to support the conveyance to D. Allen. 
MORTGAGE: proo i vi 
of notice. The deed did not recite that the sale was ad- 
vertised to take place at the court-house door, at Fulton, 
but parol evidence was introduced, and properly, to show 
that the place of sale was named in the advertisement. 
Nesbit testified that the hand-bills were lost, but that he 
was satisfied, from his manner of doing business, that the 
hand-bills named the court-house door as the place where 
the sale would be made; that the sale was actually made 
ut the court-house door in the town of Fulton, and while 
he could not positively swear to it as a fact which he dis- 
tinctly recollected, he was satisfied it was a fact that it was 
so advertised. The substance of his testimony clearly was 
that he was of the impression that the advertisement nam- 
ed the place of sale as required by the deed of trust. 

The only remaining question is in regard to the stat- 
ute of limitations. That defendants and James G. Allen, 
6. MORTGAGE: the original defendant, had posscssion from 


when possession 
i rawe ® the spring of 1863 to the commencement of 


mc P.gage@ 

the suit, was clearly established. It was also proved that 
James G. Allen entered upon the land in pursuance of a 
contract made between him and D. Allen. All the evi- 
dence tends to establish this fact. Defendant’s witness, 
Brown, testified that James G. Allen told him he had paid | 
$400 to Nesbit on the mortgage debt of D. Allen, and 
was, by the arrangement between him and D. Allen, to pay 
off that debt. To the same effect is the testimony of Nes- 
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bit, and there is no testimony contradicting or tending to 
contradict it. Neither Mrs. Allen’s statement that David 
Allen told her he had deeded the land to her and her chil- 
dren, nor Mrs. Jones’ statement that James told her that 
the land had been deeded to his wife and children, dis- 
proves the evidence of the agreement between James G. 
Allen and Nesbit and David Allen. 

It is contended that the testimony of these witnesses 

tended to prove the execution of a deed by D. Allen to 
9. uanniep wom. Mrs. Allen, and that if she and her husband 
AX» py ek eutered in her right, he could not bind her 
HUSBASD'S ACTS. Or prevent the operation of the statute of 
limitations by anything he might say or do. Admitting 
that the evidence tended to prove the execution of a deed 
to Mrs. Allen, yet it was made, if made, in pursuance of a 
contract of purchase by the husband, who paid the money 
for the lanl, if any was paid,and by the terms of that 
agreement, and by anything by the husband done under 
and in pursuance of the agreement, she was certainly 
bound. 

The refusal of the court to permit Mrs. Allen to tes- 
tify to whom the $400 belonged which was paid to Nesbit, 
10. practice ts and how and on what account it was paid, 
THE SUPREME : 
couRT. was error; but as it could not and should not 
have produced a different result, even if she had testified 
that it was not James G. Allen’s money, and was paid on 
a different debt, the judgment will not be reversed for that 
ruling of the court. 

The instructions given by the court were in harmony 
with the views herein expressed. We have not set them 
out, because numerous and lengthy. In regard to the stat- 
ute of limitations, the court instructed the jury “that if 
defendants and their ancestor had been in the uninter- 
rupted and peaceable possession of the premises sued for, 
under claim of title, for ten years prior to the beginning 
of this suit, and if such possession was open and noto- 
rious, and adverse to the plaintiff and those under whom 
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he claims, plaintiff cannot recover.” The question of ad- 
verse possession was fully and fairly presented to the jury 
in three instructions for defendant, and the jury must have 
found from the evidence that the Allens entered under an 
agreement with David Allen and Nesbit, by which James 
G. Allen assumed to pay to Nesbit the debt secured by the 
mortgage from D. Allen to Nesbit, and, such being the fact, 
defendants were not holding adversely to Nesbit or his 
grantee. The judgment is affirmed. All concur. 





AFFIRMED. 





Grarr v. Foster et al., Appellants. 


Delivery to Carrier, Constructive Delivery to Consignee: 
DAMAGE TO GOODS IN TRANSIT: ACCEPTANCE AND WAIVER. The rule 
that delivery to the usual carrier, with proper instructions, is to be 
considered delivery to a consignee who has ordered goods from a 
distance, without giving special directions as to shipment, is appli- 
cable to a case where the goods shipped are not all of the particular 
grade ordered, if they have been received by the consignee with 
knowledge of the fact and without objection. In such a case, in the 
absence of any warranty by the consignor, he is not liable for dam- 
age to the goods occurring while they are in the hands of the car- 
rier. Acceptance of the goods, with knowledge that they are 
damaged, is to be taken as a waiver of all objections on that scores 


Warranty of Quality: sate sy sampie. In order to constitute 
a warranty of the quality of goods, it is not necessary that the word 
“warranty ”’ shall be used. It is sufficient if the words used signify 
an undertaking, on the part of the seller, that the goods sold are 
what they are represented to be. So, if the seller exhibits samples 
as a fair specimen, and agrees to deliver goods equal in quality to 
the samples, and the purcha:er buys, relying on this promise, there 
is a warranty. 


Statute of Frauds: pieapixe. The statute of frauds is not 
available as a defense to an action for goods sold and delivered» 
either where the answer admits the delivery or where it fails to 
plead the statute as a defense. 
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Appeal from Buchanan Circuit Court.—Hon. Jos. P. Gruss, 
Judge. 


The following are instructions Nos. 8, 4 and 5 offered 
by defendant and refused by the court: 

8rd. If the jury believe from the evidence in this 
case, that the defendants ordered of plaintiffs, on or about 
the time stated in the answer to the first count of the peti- 
tion, twenty-one cases of Valencia oranges, to be shipped 
to defendants, for which no price was mentioned, but that 
plaintiffs, instead of sending to defendants the quality or 
quantity ordered, sent a less quantity of the kind ordered 
and others of a different kind, then defendants are not lia- 
ble to plaintiffs for the oranges so sent by plaintiffs, unless 
defendants received said oranges without objection or ap- 
propriated them to their own use; and even then defend- 
ants are not liable for any greater sum than said oranges 
were worth at the time and in the condition in which they 
were so received or appropriated by defendants. 

4th. If the jury believe, from the evidence, that de- 
fendants have paid plaintiffs for the oranges sent to 
defendants by plaintiffs on or about the 7th day of Febru- 
ary, 1873, the market value of said oranges at the time 
they were received and accepted by defendants, then they 
will find for defendants on the first count of the petition. 

5th. Although the jury may believe, from the evi- 
dence in this case, that defendants, on or about February 
7th, 1873, ordered a certain quantity of oranges of a certain 
kind to be sent to defendants ; yet, if the jury also believe, 
from the evidence, that, instead of sending to the defend- 
ants the quantity and kind of orauges so ordered, plaintiffs 
sent a less quantity of the kind ordered and aiso a number 
of cases of oranges of a kind not ordered by defendante, 
then defendants are not liable for said oranges by virtue 
or in consequence of said order; but the oranges so sent 


were sent at plaintiffs’ risk of freezing or injury before the 
33 
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same were received and the modification of such order 
was assented to by defendants; and defendants are only 
liable to plaintiffs for the market value of the oranges so 
received and accepted at the place to which they were con- 
signed and at which they were accepted. 





W. H. Sherman for appellant. 


1. The fruit shipped, varying materially from the 
order given, did not become the defendants’ property until 
received and accepted by them, and in order to constitute 
a final and complete acceptance in this case the assent of 
defendants should follow, not precede, that of the seller. 
Cooke v. Millard, 65 N. Y. 366. This shipment of fruit 
was, before final acceptance, at the risk and upon the re- 
sponsibility of plaintiffs,and the damage the fruit received 
was plaintiffs’ loss. If the fruit was accepted by defend- 
ants at St. Joseph the contract must be taken as made at 
the place where and at the time when the acceptance was 
complete, and there being no price agreed upon, defendants 
are only liable for the market value of the fruit at the 
time and place of its acceptance by defendants. McIntyre 
v. Parks, 3 Met. 207: Eliason v. Henshaw,4 Wheat. 228. 
Upon these grounds the third, fourth and fifth instructions 
asked by defendants ought not to have been refused, and 
plaintiffs’ first instruction ought not to have been given. 

2. As the fruit actually delivered does not corres- 
pond with the warranty or comply with the order given 
by the purchasers they had a right to rescind the sale by 
returning, or offering to return within a rezsonable time 
after its delivery to them. Cooke v. Millard, 65 N. Y. 366; 
Webster v. George, 78 Ill. 230; Don v. Fisher, 1 Cush. 271; 
Rogers v. Hanson, 35 Iowa 286; Hyatt v. Boyle, 5 Gill & J. 
112; Franklin v. Long, 7 Gill & J. 407; Marston v. Knight, 
29 Me. 341; Bryant v. Isbaugh, 13 Gray 607; Kurtzman v. 
Weaver, 20 Pa. St. 422; Youlk v. Eckert, 61 Ill. 318. 

8. This fruit being of a perishable nature, and plain- 
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tiffs having refused to accept a return thereof when offered, 
defendants were justified (even if not required), in law to 
care for it and dispose of it to the best advantage of plain- 
tiffs. If it was sold within a reasonable time at a fair sale 
by defendants they are only liable for the proceeds arising 
from such sale less the necessary expenses incurred in 
handling and disposing of it. Story on Sales, § 138. 

4. Thecontract was within the operation of the stat- 
ute of frauds. The sale was never legally consummated. 
There was no acceptance of the fruit by the defendants. 
Goods must be received and accepted in order to make 
such a contract binding upon the vendees. Acceptance 
and receipt are distinct things, and both are necessary. 
The acceptance must be an ultimate acceptance such as 
completely affirms the contract. There may be actual re- 
ceipt without acceptance and an acceptance without a 
receipt. Delivery merely without acceptance does not take 
the case out of the statute. Even where there has been 
actual receipt and handling of the goods a vendee may, 
nevertheless, under certain circumstances, return them and 
renounce the bargain, if no earnest has been paid or note 
or memorandum made in writing. The receipt by the 
buyer may be and often is for the purpose of seeing wheth- 
er he will accept or not. <A delivery of goods ordered, to 
a carrier, without more, is not such a delivery as will take 
the contract out of the operation of the statute of frauds. 
In such case there is no acceptance of the goods, actual or 
symbolical, and they are still subject to every objection as to 
quality orquantity by the buyer. The most that can be said 
in such a case is that the delivery to a carrier, considered 
as an arent of the buyer, is but a receipt, not an accep- 
tance, 0’ the goods. When the order is general, merely 
directing goods of such a price and quality to be sent and 
not des gnating the particular goods, the case will not he 
taken ot of the statute of frauds by proof that such goods 
were cent, if there is nothing to show acceptance indepen- 
dent of proof of the parol contract; but the case is other- 
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wise where the goods are fixed upon and the carrier named 
by the buyer. Outwater v. Dodge, 6 Wend. 400; Cooke v. 
Millard, 65 N. Y. 366; Hewes v. Jordan, 39 Md. 473; Rog- 
ers v. Hanson, 35 Iowa 286; Howard v. Borden, 13 Allen 
800; Kent v. Huskinson, 3 Bos. & Pul. 233; Coombs v. B. 
§ E.R. R. Co., 3 Hurl. & Norm. 510. 





Strong ¢ Mosman for respondents. 


The defendants must accept the whole contract, or re- 
pudiate it entirely. They say they ordered one thing and 
plaintiffs sent another of less value—which they received 
and appropriated as in fulfillment of their request—but 
will account for it at a rate which is fixed by defendants, 
without plaintiffs’ consent. The answer does not allege 
notice to plaintiffs of the discrepancy: between the order 
and the fruit received, nor that defendants declined to re- 
ceive it as filling their order, nor allege notice to plaintiffs 
that the fruit was subject to their order, nor that it would 
be sold on plaintiffs’ account, nor that it was so sold and 
account of sales rendered to plaintiffs. If 21 cases of 420’s 
had been shipped, as per order, it will not be denied that 
the liability of defendants was complete when delivery 
was made to the carrier at Chicago. This rule needs no 
citations now. Concede that the shipment differed from 
the order as to 5 cases, and was correct as to 16 cases. 
When the goods reached defendants they had the right to 
refuse them for that reason, but if they received them 
without objection at the time on that account, they cannot 
afterwards be heard to urge that objection when sued for 
the invoice price. Stevens v. Mackay, 40 Mo. 224. By 
the form of their defense to the first count, they cut off 
recovery by reason of the fact that the goods were differ- 
ent from those ordered, even if it be held that keeping 
the goods without objection on that ground, was not an 
acceptance as a virtual or sufficient compliance with their 
order, because if the goods were not what they ordered, 
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there was no warranty as to them; if they were such as 
were ordered, breach of warranty was a good defense. By 
pleading warranty and breach, they admit they received 
the goods under the contract. They cannot say that part 
of the goods were as ordered—others not—abandon tlie 
contract; substitute another contract; receive the goods, 
and recover for breach of the contract repudiated by them. 
Defendants are “at liberty to accept wholly, or to reject 
wholly; but one of these things they must do.” 1 Pars, 
Con., (5 Ed.) 477; Trcalwell v, Reynolds, 39 Conn. 31; 
Dutchess Co. v. Harding, 49 N. Y. 321. If defendants re- 
ceived and appropriated the fruit as in fulfillment of their 
order, it became their property when delivered to the car- 
rier; 2 Kent Com. 499; Comstock v. Affelter, 50 Mo. 411; 
Magruder v. Gage, 33 Md. 344; and if frozen in transit it 
was their loss. Where perishable goods are sold to be 
shipped to a distant market, there is no implied warranty 
that they will continue sound for any definite period. 
Mann v. Everton, 32 Ind. 355. 


Norton, J.—The petition of plaintiffs contains two 
counts, in the first of which they allege that defendants 
are indebted to them in the sum of $103.12, balance due 
on account of goods sold and delivered them on the 7th of 
February, 1873. It is alleged in the second count that de- 
fendants were indebted to plaintiffs in the sum of $690, for 
goods sold and delivered them on the 19th of May, 1873. 
Defendants, in their answer to the first count, deny any 
indebtedness and allege that one Blackman, a traveling 
salesman for plaintiffs, represented to them, on the 6th of 
February, 1873, that plaintiffs had in their store, in Chi- 
cago, a choice and sound lot of Valencia oranges, graded 
as “420’s,” which they would sell at a fair price; that, re- 
lying on the truth of said representations, defendants, on 
the 7th of February, telegraphed to plaintiffs at Chicago, 
Illinois, to send them, to St. Joseph, Mo., twenty-one boxes 
of Valencia oranges of the grade of “420’s;” that plain- 
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tiff did not send the fruit ordered, but sent defendants 
twenty-one boxes of an inferior grade, which, when they 
reached defendants at St. Joseph, were unsound, frozen, 
rotten and decayed ; that they paid to plaintiffs, on the 7th 
of May, 1873, all that said fruit was reasonably worth. 
Defendants, after denying generally the second count, 
allege that, on the 19th of May, 1873, plaintiffs, who were 
doing business in Chicago, then and there exhibited to one 
of the defendants, a partner of the other defendants, en- 
gaged in business at St. Joseph, Mo., certain samples of 
two grades of oranges of good quality and in sound condi- 
tion; that plaintiffs represented and warranted that said 
samples were fair specimens of the plaintiffs’ fruit which 
they then and there offered for sale; that defendants 
agreed to purchase some of said fruit if plaintiffs would 
deliver them fruit like said samples; that defendants, 
relying on said representations, purchased one hundred 
boxes of said fruit, at $4.25 per box, and forty boxes of 
another kind at $6.50 per box, which were to be shipped 
and delivered to defendants at St. Joseph. That said fruit, 
when it reached St. Joseph, did not equal said samples in 
quality or condition, and were so rotten and injured that 
the whole shipment was worth only $50; that said oranges, 
if equal to the sample, were worth, at St. Joseph, $8 per 
box for one grade, and $10 per box for the other; that de- 
fendants soon after offered to return said oranges to said 
plaintiffs, which they refused, whereupon defendants, with- 
in a reasonable time, sold said fruit for the best attainable 
price, which was $50; that they expended in re-assorting 
the oranges fifty dollars, and they ask judgment for $1,200 
damages. The answer was denied by replication, and, a 
trial being had, resulted in a verdict and judgment for 
plaintiffs on both counts of the petition, from which 
defendants have appealed to this court. 

Exceptions were taken, during the trial, to various rul- 
ings of the court in admitting and rejecting evidence and 
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L pritveryto in giving and refusing instructions, and 


CARRIER, CON- : . 
structive beuiv. Which we are asked to review. The court, 


dameze to goods in its first instruction given for plaintiffs and 

tanes and waivers excepted to, directed the jury that, under the 

pleadings and evidence, they would find for plaintiffs on 

their first count. The only real defense set up to the cause, 
of action, contained in this court, was that one Blackman, 

a traveling salesman of defendants, on the 6th and 7th of 
February, 1873, represented that defendants had on hand, 
in Chicago, a choice stock of Valencia oranges in good, 
sound condition, which they would sell to defendants ; and 
that, relying on these representations, they ordered, by 
telegraph, some of them to be shipped, and that when they 
reached St. Joseph they were not of the quality they or- 
dered, but, at the time of delivery, were frozen, rotten and 
decayed. The evidence tended to show that said Black- 
man informed defendants, about the first of February, 
1873, that plaintiffs had for sale Valencia oranges, in good 
condition, at their house in Chicago; that no purchase 
was then made of Blackman, but, several days afterwards, 
on the 7th of February, they ordered, by telegraph, the 
plaintiffs to ship twenty-one boxes of Valencia oranges, of 
the grade of “420’s;” that plaintiffs, having none of that 
grade, at that time, on hand, purchased sixteen boxes of 
the grade, and shipped them, together with five boxes of 
the grade of “ 490’s,” an inferior grade, in good order—as 
to quality and condition; that when they were received by 
defendants, in St. Joseph, they were in a frozen condition ; 
that defendants made no objection, either on account of 
quality or condition of the goods, till long afterwards. 
Foster, one of the defendants, who testified as a witness, 
did not in his evidence sustain his answer in regard to the 
averment that the goods were ordered because of any reli- 
ance on the representations of Blackman, but, on the con- 
trary, swears that he made no purchase of him, but after- 

wards sent the order direct to the plaintiffs. There was 

no contradiction in the evidence in reference to the fruit 
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being in good order and condition when it was shipped, 
and that, although they were in a frozen condition when 
they arrived at St. Joseph, they were received by defend- 
ants without objection. When the goods were ordered by 
defendants, they were constructively delivered to them 
and became theirs, subject only to the right of stoppage in 
transitu, when plaintiffs delivered them, with proper in- 
structions, to the usual carrier, for defendants. Comstock ct 
al., v. Affelter, 50 Mo. 411; 2 Kent 499. The February ship- 
ment of fruit, the evidence clearly shows, was accepted 
and received by defendants without objection or notice to 
plaintiffs that it was deficient either in quantity or quality, 
or that it was not of the grade they had ordered. Having 
been thus received by defendants, with a knowledge of its 
deficiency as to grade, without objection, they waived all 
right of future objection on such grounds, there being an 
entire failure of proof to establish a warranty. 3 Parsons 
on Con. 47; Stevens et al. v. Mackay et al.,40 Mo. 224. 
Hence we think the direction given to the jury in the first 
instruction was proper, and, for the reasons authorizing 
that declaration to be given, the Ist, 3rd, 4th and 5th in- 
structions asked by the defendants were properly refused, 
as they were in contravention of the principles above laid 
down. Defendant was asked to state what was the condi- 
tion of the February shipment of oranges when received 
by them. This evidence was properly rejected because the 
real question was as to what their condition was when 
shipped, and not when received, and the acceptance of 
them with a knowledge of their condition and that five 
boxes were of a grade inferior to those ordered, without 
complaint, is to be taken as a waiver of their right to 
object afterwards, there being no warranty. 49 N. Y. 
321; 39 Conn. 31. 

The only defense set up to avoid recovery on the cause 
of action stated in the second count of the petition, was 
2. warranty or an alleged breach of warranty. The instruc- 


JALITY: Sale Dy .. ° . 
sample. tions given on this branch of the case are 
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numerous and lengthy, and too voluminous to be incorpora- 
ted herein. Condensing and stripping them of all verbiage, 
the jury were substantially told by them, that plaintiffs 
were entitled to recover the value of the oranges sued for 
in said count, with interest from time of demand at six per 
cent., unless they believed from the evidence that plain- 
tiffs warranted them to be of sound and good quality; 
that the burden of proving a warranty was on the defend- 
ants; that in order to constitute a warranty it was not 
necessary that plaintiffs should have used the word war- 
ranty, but if the words actually used by plaintiffs signified 
an undertaking on their part that the oranges sold defend- 
ants were what they were represented to be, that would 
be sufficient. On the part of defendants the court instructed 
the jury substantially that if plaintiffs exhibited to defend- 
ants samples of oranges as fair specimens of the quality 
of those offered for sale, and agreed to deliver them oranges 
equal in quality to those shown, and relying thereon de- 
fendants ordered a quantity of oranges like such samples 
which plaintiffs undertook to deliver, that this was a war- 
ranty that the oranges to be delivered should equal in 
quality and condition those exhibited. The instructions, 
we think, fairly submitted the issue made in the pleadings 
to the jury, and as favorably as the evidence warranted for 
defendants. The eighth instruction was properly refused 
because the same principle was embraced in those given. 
So with the twelfth, which asked the court to direct the 
jury to find for defendants unless they believed there was 
some note or memorandum in writing of the contract, or 
ereiubs: pleading @ delivery of the goods. This instruction 
was properly refused, first, because the statute of frauds was 
not pleaded, and second, because it had nothing to do with 
the case as the pleadings admitted a delivery. Sherwood 
v. Saxton,63 Mo. 78; Rabsuhl v. Lack, 35 Mo. 316; Gardner 
v. Armstrong, 31 Mo. 535. 

The eleventh instruction was properly refused because 
it was misleading in not defining the place of delivery of 
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the goods. The instruction given by the court in regard to 
the extent of defendants’ liability if the jury found that 
there was a warranty of the goods and a breach thereof, 
though subject to criticism, and perhaps not sufficiently 
comprehensive, could not have injured defendants inasmuch 
as it is evident from the verdict of the jury that they 
found that there was no warranty. 

We think, on the evidence and the law that the judg- 
ment was for the right party, and it will be aflirmed, with 


the concurrence of the other judges, 
AFFIRMED. 





Hovsz, Plaintiff in Error, v. Curston County Court. 


In Certiorari Proceedings the determination of the question in- 
volved is to be made upon the return; facts can not be brought to 
the attention of the court outside of the return, (following Han. & 
St. Jo. R. R. v. State Board, 64 Mo. 294). 


Error to Clinton Circuit Court.—Tlon. Georce W. Dunn; 
Judge. 


The assessor of Clinton connty having assessed against 
House a tax on his capital invested in the banking business, 
he filed a petition for relief in the county court, claimin:s 
that the tax was illegal, (1) because he was not a resident 
of Clinton county, but resided with his family in DeKalb 
county, and his personal property, if taxable at all, was 
taxable only in that county, and (2) because his capital 
consisted of non-taxable United States bonds. Upon a 
hearing being had this petition was dismissed by the 
county court on the ground of want of jurisdiction. 
House thereupon sued out of the circuit court a writ of 
cerlioravi. His petition recited anew all the fucts stated in 
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the petition to the county court. When the case came on 
for trial he offered to make proof of the facts stated in his 
petition, but the court refused to hear any evidence, and 
having tried the case upon the record, dismissed the peti- 
tion. House appealed to this court. 


J. F. Harwood and Shanklin, Low § McDougal for 
plaintiif in error. 


J. L. Smith, Attorney-General, and Rowland Hughes 
for defendant in error. 


Henry, J.—In the case of the H. § St. Jo. R. R. Co. v. 
the State Board of Equalization, 64 Mo. 294, this court held 
that “In certiorari proceedings the determination of the 
question involved is to be made upon the return; facts 
cannot be brought to the attention of the court outside of 
the return.” 

The circuit court, therefore, did not err in excluding 
the evidence offered by plaintiff in error, to prove facts 
other than those disclosed by the return to the writ: 
Counsel insist that because plaintiff could not have appeal- 
ed from the judgment of the county court, the circuit 
court should have heard the cause, both upon the return 
and such evidence of additional facts as might be adduced 
to show that the property in question was improperly as- 
sessed. This question was also expressly passed upon in 
the case above referred to. The law does not give railroad 
companies the right of appeal from the assessment made 
by the State Board, yet, in that case, it was held that this 
court could not hear evidence, but was confined to the 
facts appearing in the return in determining the questions 
involved. 

It appears that in this case the county court refuse 
to hear any evidence and dismissed the cause, and if a pe- 
tition to the county court was, under the circumstances, 
the proper proceeding to correct the erroneous assessment, 
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which it is not now necessary to determine, the petitioner 
might have resorted to a mandamus to compel the county 
court to proceed and try the case presented; but whether 
he could have had that remedy or not, we are satisfied that 
in this proceeding the circuit court could not admit evi- 
dence of facts other than those disclosed by the return to 
the writ and its judgment. All concurring except Norton, 
J., not sitting, the judgment is affirmed. 


AFFIRMED. 





Logan et al., Plaintiffs in Error v. Mrrcue... 


Creditor’s right of Subrogation: suRETy’s RIGHT TO RELEASE SE- 
curities. A creditor who applies to be subrogated to the rights of 
sureties in securities held by them, must be content to take them 
as he finds them when he makes his application. If they were 
given by the debtor merely to indemnify the sureties, and without 
any view of securing the creditor, and they have in good faith re- 
leased, discharged or otherwise impaired their value, before he has 
taken any steps to subject them to his claim, he cannot justly com- 


plain. 


Error to Hannibal Court of Common Pleas. 


The petition in this case set forth that the defendant, 
Gideon Mitchell, being largely indebted to the plaintiffs 
on promissory notes,on which the defendants, Joab Mitch- 
ell and Cary, were sureties, on the 26th day of January, 
1874, executed to said Joab Mitchell and Cary a mortgage 
on certain lands in Marion county, by way of indemnifying 
them against any payments they might have to make on 
said notes. The petition showed that the notes were due 
and unpaid, and prayed that the plaintiffs might be sub- 
stituted to all the rights of said Joab Mitchell and Cary 
in respect of said mortgage, that the lands described in it 
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might be sold, and the proceeds should be applied in pay- 
ment of plaintiffs’ claims. 
Sarah and Caroline Basket and Mary Webb were 
made defendants, as parties to a second mortgage upon 
the same lands. They set up in their answer that defend- 
ant, Gideon Mitchell, had executed this mortgage to secure 
the amount of his several notes due to them severally; 
that when he executed the first mortgage Gideon Mitchell 
was and ever since has been insolvent and largely indebted, 
and the land conveyed in said mortgage was all that he 
held exempt from execution; that the notes held by de- 
fendauts, Sarah and Caroline Basket and Mary Webb 
being due and unpaid, they were, on the 6th day of May, 
1874, about to institute proceedings in bankruptcy to have 
said Gideon Mitchell adjudged a bankrupt, and said first 
mentioned mortgage set aside and adjudged null and void ; 
that on said last mentioned day the said Cary and Joab 
Mitchell, in consideration of defendants, Sarah and Caroline 
Basket and Mary Webb, agreeing not to institute said 
bankruptcy proceedings, executed and delivered to them 
a written obligation, by which they covenanted and agreed 
that said Sarah and Caroline Basket and Mary Webb 
should share and participate with them, pro rata, according 
to theirsaid several debts, and whereby said Cary and Joab 
Mitchel! further assigned and transferred to them a pro 
rata share and proportion of the proceeds arising from the 
sale of the lands mentioned in said first mentioned mort- 
gage under a foreclosure thereof, and whereby they 
further ordered and directed the sheriff of Marion county, 
or other persons in whose hands such proceeds might be, 
to pay these defendants severally out of such proceeds a 
pro rata share thereof, according to the respective debts 
of the defendants last spoken of, with those for which said 
Cary and Joab Mitchell were sureties ; that these defend- 
ants kept their agreement and did not institute said bank- 
ruptcy proceedings, by which said first mortgage could 
have been set aside, and the time for commencing such 
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proceedings having long since passed, and their debts being 
unpaid, said Sarah and Caroline Basket and Mary Webb 
ask for judgment against said Gideon Mitchell, that the 
lands might be sold as prayed for by plaintiffs, and that 
they might be paid out of the proceeds of the land pro rata 
with plaintiffs. 

To this answer plaintiffs demurred, substantially on 
the ground that the agreement set up in the separate an- 
swer of the defendants, made by them with said Cary and 
Mitchell, did not bind plaintiffs; that said Cary and Joab 
Mitchell had no right to make such agreement, and that 
defendants could claim nothing by reason of the same, and 
therefore were not entitled to share with plaintiffs in the 
proceeds arising from the sale of the land sought to be 
sold. The demurrer was overruled by the court. The 
plaintiffs stood upon the demurrer, and the answer was 
taken as confessed. The court rendered a final decree, 
ordering a distribution of the proceeds of the land, which, 
by agreement, under an interlocutory order had been pre- 
viously sold. In the decree the court declared a substitu- 
tion of the plaintiffs to all the rights of Cary and Joab 
Mitchell to and in the first mortgage, subject to the claim 
of Sarah and Caroline Basket and Mary Webb to partici- 
pate pro rata with them according to the agreement with 
Cary and Joab Mitchell. The sum coming to plaintiffs 
under this decree was insufficient to pay their claims, and 


they appealed. 


Wilson & Anderson for plaintiffs in error argued that 
the plaintiffs’ interest vested in said property the moment 
the deed of mortgage was executed by said Gideon Mitch- 
ell to said Cary and Joab Mitchell, sureties; and that the 
agreement subsequently made between said sureties (Cary 
and Mitchell) and Sarah Basket, Caroline Basket and 
Mary Webb, by which they were to have a pro rata share 
with the plaintiffs in the proceeds of the mortgaged prop- 
erty, was void, and could not affect plaintiffs’ interest 
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therein.. The court below utterly disregarded the well-set- 
tled principle of law that a creditor is entitled to the ben- 
efit of all pledges and securities given to or in the hands of 
a surety for his indemnity, and this whether the surety is 
damnified or not, as it is a trust for the better security of 
the debt and attaches to it. 1 Story’s Eq. (10 Ed.) §§ 499, 
502, 558, 638; 2 Wash. on Real Prop. (3 Ed.) 199; Moses 
v. Murgatroyd, 1 Johns. Ch. 118; Phillips v. Thompson, 2 
Johns. Ch. 418; Curtis v. Tyler, 9 Paige 432; Besley v. 
Lawrence, 11 Paige 581; Vail v. Foster, 4 Comstock 312; 
Ten Eyck v. Holmes, 3 Sandtf. Ch. 428; Moore v. Moberly, 7 
B. Mon. 299; Eastman v. Foster, 8 Met. 19; 9 Allen 175; 8 
Ala. 866; Haven v. Foley, 18 Mo. 136. 


W. C. Foreman for defendant in error argued that the 
mortgage made to the sureties was one of indemnity only, 
taken by them for their personal protection. The plain- 
tiffs do not claim in their petition that it was made direct- 
ly tor their benefit, but seek as they could only do in 
equity under such a mortgage, to be substituted and sub- 
rogated to the rights therein of said sureties. It is freely 
conceded that the creditor may resort toany security which 
may be in the hands of the surety for his indemnity or 
protection as such, yet such security can only be reached 
through the surety, and only through such valid and sub- 
sisting rights therein as the surety may have at the time 
the creditor seeks to reach them by subrogation. It then 
follows that if the surety, who has availed himself of col- 
lateral securities or pledges, in good faith, surrenders, 
releases or discharges them before the creditor gives notice 
or takes steps, by equitable proceedings or otherwise, to 
subject them, such surrender, release or discharge will de-. 
feat the equity of the creditor. In other words, the trust 
in favor of the creditor does not attach upon the execu- 
tion or delivery of the securities or pledges, but results to 
him upon the failure of the debtor or surety in paying the 
debt. Thrall v. Spencer, 16 Conn. 139; Homer v. Savings 
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Bank, 7 Conn. 478; Rankin v. Wilsey, 17 Iowa 463; Osborn 
v. Noble, 46 Miss. 449; Buford v. Neely, 2 Dev. Eq. (N. 
Car.) 481. 








Napton, J.—The general rule in equity that a creditor 
is entitled to the benefit of the securities which his debt- 
or’s sureties have taken for their own indeiwnity, and may 
subject them to the payment of his debt, is conceded by both 
parties in this case. (1 Story Eq. § 638.) The question 
upon which the case turns, is whether the creditor must 
not be content to take the securities as he finds them, 
when~he applies to be subrogated to the rights of the 
sureties. In other words, if his equity is derived through 
the sureties, and not independently of them, it would seem 
clear that he occupies no other position than they do, and 
if they have in good faith released, discharged or other- 
wise impaired their value before he has taken any steps to 
subject them to his claim, the creditor cannot justly com- 
plain. The sureties, it is true, cannot alter or impair his 
right, and if the securities are originally taken, not only to 
indemnify the sureties but to secure the creditor, any ac- 
tion of theirs would be powerless to affect him. But if 
the securities are merely to indemnify the sureties, and the 
creditor desires to be subrogated to them, it is clearly equi- 
table that he should take them just as the sureties them- 
selves hold them. (Rankin v. Wilsey, 17 Iowa 464.) 

The answer in this case alleged a contract between 
the sureties and the defendants, by which the sureties 
agreed that defendants should have a pro rata share of the 
proceeds of the mortgaged property. This contract, 
founded upon a sufficient consideration, was binding on 
tle sureties, and was made long before the plaintiffs insti- 
tuted this suit in equity. The answer was demurred to, 
and the court overruled the demurrer. The plaintiffs 
stood on the demurrer and the court ordered the distribu- 
tion in accordance with the facts stated in the answer, 
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which in our opinion, was correct. Judgment affirmed. 
The other judges concur. 





AFFIRMED 





Tae Strate ex rel. Sattne County v. Sapprnaton ef al.. 
Plaintiffs in Error. 


County Treasurer: NEw BOND REQUIRED WHEN OLD BOND Is IN- 
SUFFICIENT: RELEASE OF SURETIES IN OLD BOND: VOLUNTARY BOND. 
The additional security which sections 23, 24 and 25, p. 1306, Wag. 
Stat., make it the duty of the county court to require of a county 
treasurer, when his official bond becomes insufficient, is a single 
bond in the sum of not less than $20,000. The acceptance of several 
bonds aggregating that sum is not a comphance with the law, and 
will not have the effect of releasing the sureties in the old bond. 
Such obligations will, however, be good as voluntary bonds, and 
the sureties in them will be liable for the treasurer’s defalcations. 

County Treasurer: EFFECT OF GIVING ADDITIONAL BOND. An ad- 
ditional bond given by a county treasurer, in obedience to an order 
of the county court, to secure the faithful performance of his official 
duties, does not secure the county merely against defalcations in ex- 
cess of the amount of his original bond, but against any that may 
occur, and is to be treated as a concurrent security with the originale 


Error to Saline Circuit Court—Hoy. Witutam T. Woon, 
Judge. 


Yerby & Vance and Sam’! Boyd for plaintiffs in error, 
cited Wag. Stat., 410, § 5; 1305, §§ 23, 24, 25; 2 Black. 
Com., (19 Ed.) 85; State ex rel. v. Clarke Co. Ct.,41 Mo. 44; 
Sheeley v. Wiggs, 32 Mo. 398; Smith v. Haworth, 53 Mo. 88; 
Schell v. Leland, 45 Mo. 289; Jefferson Co. v. Cowan, 54 
Mo. 234; U.S. v. Tingey, 5 Peters 115; Robards v. Samuel, 
17 Mo. 555; Cooke v. ———, Freeman’s Ch. (Eng.) 97; 
Craythorne v. Swinburne, 14 Ves. 160; Armitage v. Pulver, 
37 N. Y. 494; 1 Story Eq. Jur., § 498; Stull v. Hance, 62 
Ill. 52; Coopev. Twynam, 1 Turner & Russell 426; Dering 

34 
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v. Lord Winch lsea, 1 White & Tud. Lead. Cas. in Eq. 
85. 








Thomas Shackelford tor defendant in error, cited 
Moore's Admr. v. Williams, 61 Mo. 63; Gathwright v. Calla- 
way Co., 10 Mo. 663. 


Hoven, J.—'The defendant, Barnabas Sappington, was 
elected treasurer of Saline county in 1868, gave bond in 
the sum of $20,000, and, no successor having been elected 
and qualified, continued in office until January Ist, 1874, 
when he resigned, and a successor was appointed by the 
county court, who was duly qualified. On the 4th of 
April, 1871, the county court, for what reason does not 
appedr from the record, required him to give additional 
bonds as such treasurer, in the sum of $10,000 for school 
funds and $10,000 for county funds; the bond, which is 
the foundation of the present action, recites that it was 
given in pursuance of the foregoing order. It is dated 
April 7th, 1871, is for the sum of $10,000, and concludes 
as follows: “Now if the said Barnabas Sappington, 
treasurer as aforesaid, shall well and truly perform all the 
duties of said office, until his successor is duly elected and 
qualified, and pay over to him the amount in his hands by 
order of the county court, then this bond to be void, oth- 
erwise to remain in full force.” On a final settlement 
made by Sappington in January, 1874, it appeared that he 
was, at that time, chargeable, as treasurer, with the sum of 
$2,827.14 which he was ordered to pay over to his succes- 
sor in office. With this order he failed to comply. The 
testimony tended to show that a deficit in his accounts oc- 
curred after the bond in suit was given. The following 
instruction was given by the court at the instance of the 
plaintiff: “If the court finds from the evidence, that at 
the time of the filing and approval of the writing obliga- 
tory sued on by the county court, if defendant Sapping- 
ton was the treasurer of Saline county ; that prior to said 
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time no deficit had occurred in said Sappington’s accounts 
as treasurer, and that the deficit with which he is charged 
in this suit had not occurred previous to that time; that 
Sappington continued to act as treasurer after said writing 
was approved by the court, without asuccessor being duly 
qualified, until January 19th, 1874, when Martin took pos- 
session of the office as his successor; that he resigned the 
office and made a final settlement, and that by said settle- 
ment a balance was found to be in his hands belonging to 
the county revenue, which he was ordered to pay over to his 
said successor; that he has failed to comply with that 
order although duly notified of it, and that there is a bal- 
ance still due by said Sappington, as treasurer, to the coun- 
ty revenue, then the court will find for plaintiff and assess 
the damages at the sum found to be due by said Sapping- 
ton, and interest from the date of his final settlement; 
the damages not to exceed the amount claimed in the peti- 
tion.” 

The following instructions asked by the defendants 
were refused: “The court declares the law to be that the 
only authority given by statute to the county court, which 
would warrant the said court in accepting a new bond, or 
any additional bond, from a county treasurer who has 
given the bond required by law, must operate as a dis- 
charge of the securities in the old bond; and, in order to 
do this, must be in strict conformity to the statutes, and 
unless the former sureties are released, the new or addi- 
tional bond is void.” “The court declares the law to be 
that no money can be drawn out of the county treasu- 
rer’s hands, except by warrants drawn by order of the 
county court, and it devolves upon the plaintiff to show 
that the treasurer, Sappington, has refused to pay such 
warrants before she can recover against the securities in 
this action.” ‘The court declares the law to be that the 
county court is created by statute, and its powers confined 
to the authority given it by statute, and had, under the 
law, no power either to require or accept from defendants 
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any bond, except such as is authorized directly by the stat- 
utes, and if the record of the county court does not show 
that the order requiring defendant, Sappington, to give a 
new bond was made in pursuance of sections of the 
statute in regard to sureties, the bond in controversy is 
void.” The defendants thereupon asked the two following 
instructions, which were given by the court: “The court 
declares the law to be that the obligation of a surety is a 
matter of strict law, and can never arise by implication ; 
that it devolves on plaintiff to show by legal evidence that 
the deficit which appears in the final settlement of the said 
Barnabas Sappington, arose during the existence of the 
bond sued on, or plaintiff cannot recover.” “To entitle 
the plaintiff to recover in this action, she must prove to 
the satisfaction of the court that the defendant, Barnabas 
Sappington, was guilty of some default or official miscon- 
duct after the execution of the bond sued on, and defend- 
ants are not liable in this action, as Sappington’s securities, 
for money received by him prior to the execution of their 
bond, unless the cvurt is satisfied from the evidence that 
the money was in the county treasury at the time these de- 
fendants executed their bond, or at some subsequent 
period prior to Sappington’s resignation as treasurer.” 
The court found for the plaintiff, and the defendants 
have appealed. 

It is now contended on behalf of the sureties on the 
bond here sued on, that it was not given in conformity to 
the statute, which authorizes the county court in certain 
specified cases to require county officers to give additional 
security, nor was it so intended; that the sureties on the 
bond for $20,000 originally given by the defendant, Sap- 
pington, were not released by the execution of the second 
bond; and that the sureties on the second bond, are only 
liable in the event the default of the treasurer shall exceed 
$20,000, the amount of the penalty of the first bond. 

The sections of the statute (Wag. Stat., 1306, Secs. 
23, 24 and 25), which authorize the county court to require 
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an additional bond from the county treasurer, which when 
approved by the court, will discharge the former sureties, 
do not prescribe the amount of such additional bond. But 
when we consider that the statute in relation to county treas- 
urers, (Wag. Stat., p. 410, Sec. 5,) requires those officers 
to give bond in asum not less than $20,000, we can but 
conclude that the additional bond, which is designed to 
supersede the first bond, taust be of equal or greater 
amount. The order of the county court, now before us, 
required two bonds to be given for $10,000 each, and the 
purpose of the court undoubtedly was to require an aggre- 
gate security of $20,000, which when given and approved by 
the court, would release the sureties on the original bond. 
This order, however, does not in our judgment, conform 
to the requirements of the law on this subject. We are 
of opinion that the court should have required a single 
bond for at least $20,000, and not several bonds aggregat- 
ing $20,000. The bond in suit cannot therefore be regarded 
as a statutory bond, and it necessarily follows that the 
sureties on the first bond were not thereby released: Nev- 
ertheless it is good as a voluntary bond. Wood, Admr. », 
Williams et al., 61 Mo. 63. It is an independent security 
for the official conduct of the defendant, Sappington, and 
his failure to pay over the money in his hands as treasurer, 
to his successor in office as required by the order of the 
county court was a breach of its terms, for which the de- 
fendants in this suit have expressly stipulated they may be 
held liable. 

There is nothing on the face of the bond exempting 
them from liability in the event the default of their prin- 
cipal should not exceed the sum of $20,000; nothing from 
which such restricted liability may be implied. There is 
nothing in the use of the word, “additional bond,” con- 
tained in the recitals of the order of the court, which 
would authorize such an inference. These identical words 
are employed in the statute with reference to a bond which 
shall entirely supersede a previous bond; and if they are 
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apt words to describe a substituted security, they are cer- 
tainly comprehensive enongh to include a concurrent or 
additional security. The intention of the parties in exe- 
cuting the bond now sued on, was doubtless in harmony 
with the purpose of the court, which was that a bond 
should be given for the county revenue, which in connec- 
tion with a bond in like sum for the school funds should 
tuke the place of the orizinal bond. 

The question of contribution between the sureties on 
the several bonds, which was argued before us, is not in- 
volved in the present controversy, and we shall retrain 
from expressing any opinion upon that subject. We per- 
ceive no error in the rulings of the circuit court, and its 
judgment will be affirmed. All concur. AFFIRMED. 


Ex Parte ALLEN. 


1, Criminal Court of the Sixth Judicial Circuit and Johnson 
County: Temporary JupGe. The judge of the criminal court of 
the sixth judicial circuit and Johnson county, is the judge of a cir- 
cuit within the meaning of section 29, article 6, of the constitution 
of 1875, and of the act of May 19th, 1877, (Acts 1877, p. 217,) and in 
the event of his absence the members of the bar in attendance may 
elect a temporary judge forthe trial of causes, as prescribed by that act, 

Where the 4th section of the act establishing that court 
provides, “ All acts now in force, or that may hereafger be enacted, 
regulating the criminal practice and proceedings in courts of record, 
shall govern the proceedings in said criminal court so far as the 
same may be applicable,” and where the Legislature, in conformity 
to the constitution, by a subsequent act made provision for supply- 
ing the place of a criminal judge in the event of his sickness, absence 
or inability to hold court, by selecting or electing an attorney to fill 
his place, it was held that such statutory provision was one “ reg- 
ulating the criminal practice and proceedings in courts of record,” 
and therefore applicable to the criminal court of the sixth judicial 
circuit and Johnson county, according to the express terms of the 
4th section aforesaid. 


Petition for Habeas Corpus. 
Jacob C. Fisher for petitioner. 
J. L. Smith, Attorney-General, and William Young 
for the warden of the penitentiary. 


Suerwoop, C. J.—The grounds whereon the petitioner 
relies for his discharge from the custody of the warden of 
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the penitentiary is that the proceedings had in the criminal 
court in Lafayette county, which resulted in his conviction, 
sentence and consequent incarceration, are without war- 
rant of law, and therefore void. This claim has for its 
basis that the act of May 19th, 1877, (Sess. Acts of that 
year, p. 217,) is only applicable to circuit courts, eo nomine, 
and not to those possessing merely jurisdiction for the pun- 
ishment of crimes, as in the case at bar. Section 29, arti- 
cle 6, of the present constitution provides: “If there be 
a vacancy in the office of the judge of any circuit, or if 
the judge be sick, absent, or, from any cause, unable to 
hold any term, or part of term, of court, in any county in 
his circuit, such term, or part of term, of court may be 
held by a judge of any other circuit; and, at the request 
of the judge of any circuit, any term of court, or part of 
term, in his circuit may be held by the judge of any other 
circuit, and in all such cases, or in any case, when the 
judge cannot preside, the General Assembly shall make 
such additional provision for holding court as may be 
found necessary.” The act to which reference has been 
made is in conformity to the constitution and provides 
that whenever the judge of “any circuit” shall be sick, 
absent, &e., and that whenever the judge, from any cause, 
shall be unable to hold any term or part of term of court, 
and shall fail to procure another judge to hold such term 
or part of term, or if the judge be interested or related to, 
or of former counsel for either party, and when the judge, 
for any reason, cannot properly preside, and the parties 
fail to agree in the selection of one of the attorneys of the 
court to preside, that the the attorneys may elect one of 
their number to hold court. The Hon. Wm. H. Hill, 
judge of the court, being unable to attend, an election was 
held in attempted conformity to the statutory provisions 
just cited, resulting in the election of William Walker as 
temporary judge, who, thereupon, acted in that capacity, 
with the result already announced. 

I. It will be observed that neither the constitution 
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nor the act of May 19th, 1877, uses the words “if the 
judge of any circuit court be absent,” &., but the phrase 
employed alike in the organic and statutory law is, “ judge 
of any circuit.” This language would seem to be broad 
enough to embrace the court in which the trial was had; 
for by the law of its organization, approved March, 1875, 
the court was designated as “The criminal court of the 
sixth judicial circuit and the county of Johnson.” This 
designation is regarded as sufficient to bring it within the 
terms of both the organic and statutory provisions. And, 
ip this connection, we should not be unmindful that both 
the constitutional convention and the Legislature, as well 
as the people who adopted the constitution, were not igno- 
rant of the existence of the criminal circuit in question, 
nor of the same imperative necessity for suitable provision 
in the event of the absence of the judge. 

Il. But if it be said that this reasoning is not alto- 
gether free from flaw, the conviction of the petitioner 
may well be upheld because of the provisions of the 4th 
section of the act which establishes the court. That sec- 
tion provides: “ All acts now in force, or that may herc- 
after be enacted, regulating the criminal practice and pro- 
ceedings in courts of record, * * shall govern 
the proceedings in said criminal court, so far as the same 
wnay be applicable.” This section must be deemed as con- 
clusive, and for these reasons: that it was perfectly com- 
petent for the Legislature to refer to other statutes then in 
existence, in aid of the provisions of the statute then 
being enacted, (State ex rel., §c., v. Geiger, 65 Mo. 306); 
and it was equally competent, for a like purpose, to refcr 
to statutes which might thereafter be enacted. On turning 
to article 5 of Practice in Criminal] Cases, 2 Wag. Stat. 
1097, we find § 15 makes provision for the removal of any 
indictment or criminal prosecution pending in any circuit 
court, to a different circuit, whenever the judge of the 
particular court is incompetent to sit. Now it surely can- 
not, with any show of reason, be urged that § 15 would 
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not have been applicable if, prior to the passage of the act 
of May 19th, 1877, Judge Hill was disqualified from sit- 
ting in a given criminal cause. If this be true, as it un- 
questionably is, does an act cease to be one “regulating 
the criminal practice and proceedings in courts of record” 
because it obviates the necessity for the removal of a crim- 
inal prosecution, by making provision for the election of 
a temporary judge? This question furnishes its own 
answer. It follows, therefore, that this case bears not the 
remotest resemblance to that of ex parte Snyder, (64 Mo. 
58,) relied on by counsel for petitioner; because here was 
an office duly recognized and established by, as well as 
temporarily filled, in strict conformity to law. The pris- 
oner will be remanded to the custody of the warden. All 
concur. 





REMANDED. 


Boyp v. Mexico Soutuern Bank, Appellant 


Counterfeit United States Notes: LIABILITY oF ONE PAYING 
THEM OUT. The holder of a bank check who receives from the bank 
in payment of the check a counterfeit United States treasury note, 
can recover of the bank the amount of the note, provided he offers 
to return it within a reasonable time after discovering the forgery. 
What is a Reasonable Time within which a counterfeit note 
should be returned must necessarily depend on the situation of the 
parties and the facts and circumstances of each case, and is a ques- 
tion for the jury. 


Appeal from Pike Circuit Court—Woy. Giucurist Porter, 
Judge. 


The plaintift, claiming that he had received from the 
Mexico Southern Bank in part payment of a check on 
that bank, a United States treasury note for fifty dollars, 
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which afterwards turned out to be a counterfeit, sued to 
recover the amount. At the trial, the court, at the instance 
of the plaintiff, gave the following instruction: If the 
jury shall believe from the evidence in the cause, that de- 
fendant paid the bill in question to plaintiff, and that said 
bill in question is a counterfeit, and that plaintiff, in a 
reasonable time after having notice of the fact, returned 
said bill to defendant and demanded payment of the bal- 
ance on the check on which it had been paid to plaintiff, 
and that payment was refused by defendant, then the jury 
will find for the plaintiff the amount of the bill with six 
per cent. interest thereon from the time it was returned by 
plaintiff to defendant; and what was a reasonable time 
within which to return said bill is a question of fact for 
the jury, taking into consideration all the circumstances 
and surroundings then existing. 

At the instance of the defendant the court gave the 
following, among other instructions: 4th. That although 
the jury may believe from the evidence in the case that 
defendant gave the identical bill offered in evidence to 
plaintiff for value, and that said bill was false and counter- 
feit, still the verdict of the jury should be for the defendant 
unless the jury should further find and believe from the 
evidence in the case, that the plaintiff within a reasonable 
time after information as to the false character of said bill 
came to him, returned the same to defendant for redemp- 
tion. 5th. That by reasonable time, as used in the fourth 
instruction of this series, is meant such time as would enable 
the plaintiff to go to the defendant with said bill and make 
said tender thereof to it, without material interference with 
his usual or ordinary business. 6th. That if the jury 
should believe from the evidence in the case, that plaintiff 
received the bill offered in evidence from the defendant, 
and that the same is false and counterfeit, still the verdict 
of the jury must be for the defendant if the jury should 
further find from the evidence in the case that after plain- 
tiff received said bill from defendant he was guilty of neg- 
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ligence -either in making the discovery as to the false 
character of the bill, or after making such discovery he 
was guilty of negligence or unnecessary delay in returning 
the same to defendant. There was a verdict and judgment 
tor the plaintiff, from which defendant appealed. 


W. O. Forrist for appellant. 


Rohinson §& Smith for respondent, cited upon the ques- 
tion of liability Jones v. Ryde, 5 Taunton 488; Young v. 
Adams, 6 Mass. 182; Gloucester Bunk v. Bank of Salem, 17 
Mass. 42; U. S. Bank v. Bank of Georgia, 10 Wheat. 333; 
Semmes v. Wilson, 5 Cranch C, C.285; Eagle Bank v. Smith, 
5 Coun.71; Hargrave v. Dusenherry, 2 Hawks (N. C.) 326; 
Anderson v. Hawkins, 3 Hawks (N. C.) 568; Thomas v. 
Todd, 6 Hill (N. Y.) 340; Ramsdale v. Horton, 3 Pa. St. 
330. 


Napton, J.—There are two questions presented by the 
instructions given and refused in this case, as will be seen 
by an examination of them, as presented in the statement 
of the case. The first one is, in our judgment, attended 
with no difficulty, being disposed as we are to follow the 
opinion of Judge Kent in Markle v. Hatfield, 2 Johns. 458, 
notwithstanding the criticisms of the Supreme Court of 
Michigan in Atwood v. Cornwall, 28 Mich. 333. “It wou'd 
be a matter of regret,” we repeat the language of Ch. J. 
Kent, “if the law obliged us to regard a payment in coun- 
terfeit, instead of genuine bank bills, as a valid payment 
of a debt, merely because the creditor did not perceive and 
detect the false bills at the time of payment. The reason- 
able doctrine, and one which undoubtedly agrees with the 
common sense of mankind, is laid down by Paulus in the 
Digest, and has been incorporated in the French law. He 
says that if a creditor receive by mistake anything in pay- 
ment, different from what was due, and upon the supposi- 
tion that it was the thing actually due, as if he receivo 
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brass instead of gold, the debtor is not discharged, and the 
creditor, upon offering to return that which he received, 
may demand that which is due by the contract.” 

I admit that a legal tender treasury note is here on 
the same footing with a gold guinea in England, but think 
it would not be expedient in either case to follow the loose 
dicta reported in some ancient English cases, and referred 
to by Judge Kent, even if there was no doubt of the gen- 
uineness and correctness of the reports, instead of adopt- 
ing the rules of the civil law and the French code, con- 
forming, as we think they do, to the common sense of 
mankind, to reason and justice, and in fact the prevailing 
Opinion at the present day both in England and this 
country. The instructions of the circuit court in this case 
are in conformity with these views. 

The second point presents more difficulties, relating as 
it does to a subject concerning which there are intrinsic 
obstacles to the establishment of any fixed rule. The 
record in this case furnishes no facts from which this court 
could, as a matter of law, determine whether there was 
or was not any unreasonable delay in returning, or rather 
offering to return, the $50.00 treasury note passed by the 
defendant to the plaintiff. The dates as they are in the 
record are left blank as to the year, the month and the day, 
so that the decision of the second point depends solely on 
the propriety of the instructions given by the court to the 
jury. The general rule in regard to what is a reasonable 
time within which a party must perform some duty im- 
posed on him by law, is that it is a question of law for the 
court, where the facts are undisputed, but there are excep- 
tions to this rule, as stated by the court in Howe v. Hunting- 
ton, 15 Me. 350. For instance, what is due diligence or a 
reasonable time for giving notice on negotiable paper, is a 
question of law, but where a bill is payable at sight or on 
demand, a reasonable time is allowed to present, and 
whether presented in a reasonable time is a question for 
the jury. Various other cases might be stated in which 





APRIL TERM, 1878. 541 





Boyd vy. Mexico Southern Bank. 


the whole matter is necessarily and properly left to the 
jury. 16 Me. 184; Cocker v. Franklin Man. Co., 8 Sumner 
530; Ellis v. Thompson, 3 M. & W. 445. In Burrill v. 
Watertown Bank, §c., 51 Barb. 105, the case, like the one 
now under consideration, presented the question as to what 
was reasonable time in returning, or offering to return a 
counterfeit note, and it was held that the duty of returning 
forged paper must begin from the time the holder has what 
the jury shall believe satisfactory evidence of its spuri- 
ousness, and that the question of negligence or reasona- 
ble time was one for the jury. The same principle was 
asserted in Union National Bank v. Baldenwick, 45 Ill, 375; 
and in Simms v. Clark, 11 Ill. 137 it is said, that the law 
undoubtedly is, that a party who innocently pays away a 
counterfeit bill is not bound to take it back unless it is re- 
turned to him within a reasonable time atter it is discovered 
to be spurious, and the reason of the rule is, to enable him 
to trace out and fall back upon the person from whom he 
received it. But what shall be considered a reasonable 
time must necessarily depend on the situation of the par- 
ties and the facts and circumstances of each case. In 
the present case, the jury were told that “ by reasona- 
ble time is meant such time as would enable the plain- 
tiff (after discovering the forgery) to go to defendant, with- 
out material interference with his usual or ordinary busi- 
ness.” It is plain that the defendant has no right to 
object to this instruction, though, under the decisions 
referred to above, the plaintiff might well claim that the 
whole question of reasonable time should have been left to 
the jury. All the instructions given for the defendant, 
taken together, are clearly favorable to the defense, and 
indicate to the jury the necessity of promptness, in order 
to hold the defendant liable. Whether they were applica- 
ble to the facts of the case, we are unable to say, as the 
Lill of exceptions does not give the evidence in detail, but 
merely states its general tendency on either side, the only 
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object being, I suppose, to get the opinion of this court on 
the propriety of the instructions. 
The judgment is affirmed. The other judges concur. 


AFFIRMED. 





Armstrone, Plaintiff in Error, v. Wenprick. 


Forcible Entry and Detainer: evipence. In orderto maintain an 
action of forcible entry and detainer, proof must be made that the, 
defendant was in possession of the premises at the time of the 
bringing of the suit. 


Error to Pike Circuit Court—Hon. Givcurist Porter, 
Judge. 


Biggs & Smith for plaintiff in error. 


Elijah Robinson for defendant in error. 


Norton, J.—This was an action of forcible entry and 
detainer commenced before a justice of the peace, before 
whom a trial was had, resulting in a judgment for plaint- 
iff, from which defendants appealed to the circuit court, 
where, upon a trial de novo, judgment was rendered for 
defendants, from which plaintiff brings the case here by 
writ of error. The evidence on the part of the plaintiff 
tended to show that the land in controversy had, for a 
number of years prior to the 27th of January, 1871, been 
in the possession 6? one Johnson Hendrick, but that he 
claimed no title thereto; that plaintiff, who was a non-res- 
ident of the State and who had never been in possession 
of said land, claimed title to it, and on the 27th of Janu- 
ary, 1871, leased the same by written lease to one Shep- 
herd for the period of three years; that under said lease 
Shepherd took possession of the land (the said Johnson 
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Hendrick making no objection) and oceupied it for about 
one year, when he abandoned it without giving any notice 
to plaintiff, who resided in Maryland, of his abandonment. 
Defendant offered no evidence, but demurred to that of 
plaintiff and asked the court to instruct the jury that upon 
the evidence introduced the plaintiff could not recover. 
This instruction was given over the objection of plaintiff 
and is the error complained of. 

In actions of this character, before a recovery can be 
had, it must be shown that defendants were in the occu- 
paney or possession of the premises at the time of bring- 
ing the action; and that plaintiff was in the actual, as 
coutradistinguished from the constructive, possession of 
the premises at the time defendants entered. The failure 
to show either one of these things is fatal to a recovery. 
We have carefully examined the record before us, aud there 
is not a particle uf evidence tending to show that defend- 
ants were in possession of the premises, either at the time 
the suit was brought or at any other time. If there was 
such evidence, it is not preserved in the bill of exceptions, 
and by it we are alone governed in the determination of 
questions growing out of the evidence. For the lack of 
evidence, on this material point, in the case, the court was 
fully justified in sustaining defendants’ demurrer to the 
evidence. DeGraw v. Prior, 53 Mo. 316; Orrick v. St. 
Louis Pub. Schools, 32 Mo. 815. In this view of the case 
it is wholly unnecessary to consider the other question 
presented by counsel as to there being no evidence show- 
ing actual possession of the land on the part of plaintiff. 
Judgment affirmed, with the concurrence of the other 
judges. 

AFFIRMED, 
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Dorriss, Appellant, v. CARTER. 


Measure of Sureties’ Liability on Injunction Bond: action. 
The obligation of the sureties in a statutory injunction bond is not 
to pay all damages that the injunction may occasion to the defend- 
ant, but to pay such as the court shall, upon the dissolution of the 
injunction, adjudge against the plaintiff; and until they have been 
adjudged, no action can be maintained on the bond. 

Practice: PRINCIPAL AND suRETY. It is no abuse of the discretion 
of the trial court to permit the plaintiff to dismiss his suit as to the 
principal in a bond, while continuing to prosecute it against the 
sureties. 


. 


Appeal from Jasper Common Pleas Court.—Hon. E. V, 
Brown, Judge. 


W. H. Phelps for appellant. 


Harding § Buler for respondent. 


Henry, J.—This was an action on a statutory injunc- 
tion bond. It appears from the petition that no damages 
were assessed on the dissolution of the injunction. A 
demurrer to the petition was sustained, and from the judg- 
ment plaintiff appealed. Sec. 11, page 1030, Wag. Stat., 
requires a plaintiff who obtains an injunction, to execute 
a bond with security in such sum as the court or judge 
shall deem sufficient, to secure the amount, or other mat- 
ter to be enjoined, and all damages that may be occasioned 
by such injunction, conditioned that the plaintiff will 
abide the decision which shall be made thereon, and pay 
all sums of money, damages and cost that shall be adjudged 
against him, if the injunction shall be dissolved. There 
can be no breach of the bond until a failure or refusal to 
pay whatever sums of money shall have been adjudged 
against the plaintiff. While the bond is required to be for 
asum sufficient to secure the amoutt, or other matter to 
be enjoined, and all damages that may be occasioned by 
the injunction, yet the condition of the bond restricts this 
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general language to a liability, on the part of the sureties, 
that may be adjudged against the plaintiff. This view is 
strengthened by Sec. 14, which requires the court, on the 
dissolution of an injunction, to enter judgment against the 
obligors in the bond according to the circumstances of the 
case. In Kennedy v. Hammond & Hall, 16 Mo. 341, the 
court, speaking of an injunction bond substantially the 
same as was executed in this case, said: “ Now, before 
suing on this bond, after dissolution, ‘ the damage must be 
adjudged,’ and the non-payment of the amount adjudged 
forms the breach of the bond, so far as damages are con- 
cernel.” See also Corder v. Martin, 17 Mo. 41. The obli- 
gation of the sureties is not to pay all damages that the 
injunction may occasion to the other party, but that the 
plaintiff, obtaining the injunction, shall pay whatever sums 
of money the court, on the dissolution of the injunction, 
shall adjudge against him. 

In permitting the plaintiff to dismiss the suit as to 
Rivers, the principal in the bond, the court did not com- 
mit error. In Keithley v. May, 29 Mo. 220; Browning v. 
Chrisman, 30 Mo. 353, and Adderton v. Collier, 32 Mo. 507, 
there were especial reasons, apparent of record, why the 
plaintiff should not have been allowed to dismiss as to one 
of the parties defendant. It would in those cases have 
operated as a fraud, or very inequitably, upon the other 
defendants, and it was therefore held that it was an abuse 
of the discretion of the court to permit the dismissal. The 
circuit court properly sustained the demurrer, and, all con- 
curring, its judgment is affirmed. 

AFFIRMED. 
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Mostey v. Nave et al., Appellants. 







Mistake in Court Records, how Corrected: PAROL EVIDENCB 

is not admissible in a collateral proceeding for the purpose of show- 
ing that a court was in session on aday when the record of the 
court shows that it stood adjourned. A mistake in the record as to 
the date of the sitting must, like other mistakes in the record, be 
corrected by a direct proceeding for that purpose. 

2. An Administrator’s Deed, executed in pursuance of 4 sale held 
on a day when no court of record was in session, is void and passes 
no title to the purchaser. 

3. Ejectment Against Purchaser at Void Administrator’s 

Sale: MEASURE OF DEFENDANT’s RELIEF. In an action of ejectment 

by an heir against one who holds possession of land under a void 

sale made by the administrator of the ancestor, and who was at the 
time of his purchase from the administrator a judgment creditor of 
the estate,and as such entitled toa lien on the land,before the plaint- 
iff can recover, the defendant will be allowed the amount of the 
purchase money, with interest at 6 per cent. per annum, but not the 
amount of the judgment debt with interest at the rate it bears. 



































Appeal from Buchanan Circuit Court.—Ilon. Jos. P. Gruss, 
Judge. 





Ben Loan and Allen H. Vories for appellants. 






1. Parol evidence was admissible for the purpose of 
proving that a clerical error had been made in entering the 
order of adjournment of the probate court, and that the 
| adjournment was in fact to the 18th and not to the 19th. 
| 2. Defendant Nave, being the owner of the two judg- 

ments, which were a prior lien upon the lots in controversy, 
and under the law having the right to subject them to the 
payment of his debts, and the plaintiff having no right, 
either legal, equitable or moral, to get the property until 
the debts of the ancestor were paid, the law will compel 
tlie plaintiffs to pay these debts before they can take pos- 
session of such property, ani, for that purpose, equity will 
treat the judgments as continuing liens. Valle v. Fleming, 
29 Mo. 152; Jackson v. Magruder, 51 Mo. 55; Jones v. Mack, 
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53 Mo. 147; Honaker v. Shough, 55 Mo. 472; Grayson v. 
Weddle, 63 Mo. 523. If the ancestor had attempted to 
relieve his property from the judgment liens, the amount 
of the debts must have been paid. The heir surely 
can be in no better position than the father, as she takes 
the property subject to all his legal debts. From the cir- 
cumstances surrounding this case, appellants contend that 
plaintiffs are estopped from claiming any title to said lots. 
2 Story’s Eq. Jur., sections 1520, 1521, 1522; Landrum v. 
Union Bank, 63 Mo. 48; Moreman v. Talbott, 55 Mo. 397; 
Collins ». Rogers, 63 Mo. 515; Evans v. Snyder, 64 Mo. 
516. 


John D. Strong, Bennett Pike and Wm. H. Sherman for 
respondents. 


Upon what ground can appellants claim more than 
was allowed by the court? If this court should believe 


that defendant Nave had no notice of any infirmity in his 
title, that he was a bona fide purchaser of the lots in con- 
troversy, and that the purchase price was applied to dis- 
charge an existing incumbrance or charge upon the estate 
of Lykins, the most favorable decisions in equity hold that 
Nave is then only entitled to be repaid the amount of his 
payment,with interest,by the true owner seeking to recover 
the estate from such purchaser. The liability of the true 
owner for improvements is only for permanent improve- 
ments—not repairs merely; and this liability is founded 
on constructive fraud, or gross negligence, or delusive con- 
fidence held out by the true owner, not one of which 
grounds of liability can be said to exist in this case. At 
all events, Nave’s equitable right to reimbursement can 
only exist to the extent of the charge from which his pur- 
chase at the time relieved Lykins’ estate. Bright v. Boyd, 
1 Story, (C. C.,) 492; Penn v. Heisey, 19 Ill. 295. Defenc- 
auts are not in possession of these premises under any sale 
foreclosing a lien, but under an administrator’s sale to pay 
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the debts proved against Lykins’ estate. Defendant Nave’s 
equities do not embrace the full amount of the judgment 
held by him against Lykins. The lien of a judgment is 
purely statutory, depending upon statutes for its validity 
and vitality. The statutory limitations of the force and 
effect of a judgment lien are not extended by equity. 
Wag. Stat., p. 790, § 3; Chouteau v. Nuckolls, 20 Mo. 442; 
Miller v. Doan, 19 Mo. 650; Prewitt v. Jewell, 9 Mo. 723. 
A judgment lien upon real estate of the debtor is not jus in 
re; itis a right of the owner of the lien, by proper pro- 
ceedings, to subject specitic property to the satisfaction of 
the judgment, but of itself it confers no legal or equitable 
right to the possession of the property against which it 
may be enforced. Warner v. Veitch, 2 Mo. App. 463. 


Hoveu, J.—This was an action of ejectment instituted 
November 13th, 1872. The plaintiff, Myra H. Mobley, is 
the only child and heir of John H. Lykins, who died in- 
testate seized of the property in dispute. Before the death 
of Lykins the defendant became the owner of two judg- 
ments against him, one for the sum of $1,221.54, an 
another for the sum of $470.56, both rendered on the 18th 
of March, 1859, bearing interest at the rate of ten per 
ceut., which were liens on the lot sued for. On petitions 
filed March 15th, 1862, for that purpose, the liens of these 
judgments were revived. The foregoing judgments were 
exhibited against the estate of Lykins, and the defendant 
Nave claims title under a sale made by the administrator 
of Lykins on the 18th of September, 1863, to pay the debts 
of the deceased. The judgments held by Nave were cred- 
ited with $1,425, the amount of his bid at said sale, anil 
he went into possession under the administrator’s deed, 
and made some improvements. It appears from the rec- 
ords of the probate court that said court was not in session 
on the day on which the sale was made, and there was no 
testimony tending to show any mistake in the date of the 
sule as recited in the deel. 
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Parol testimony was offered by the defendant to show 
that the court was in session on the 18th of September, 
ee 1863, but it was rejected by the court, and 

COURT teres, Properly so. If it can be shown by parol 
parol evidence. that a court was in session on a day when 
the records of such court show that it stood adjourned on 
that day, we see no reason why it cannot also be shown 
by parol that a court was not in session when its records 
show that it was in session. The confusion and injury 
which might ensue upon the admission of parol testimony 
for such a purpose, in a collateral proceeding, is manifest. 
Proceedings in a court of record can only be proved by 
the record. Medlin v, Platte County, 8 Mo. 235; Milan v. 
Pemberton, 12 Mo. 598; Dennison v. County of St. Louis, 33 
Mo. 168; Maupin v. Franklin County, ante p. 327. And 
the time at which such proceedings were had can be shown 
only by the record. Mistakes in the record, as to the date 
of the sittings of a court, or of any proceeding therein, 
must, like other mistakes in the records of such courts, be 
corrected by a direct proceeding for that purpose. 

As the administrator’s sale was not made during the 
session of the probate court, and as it is not pretended that 
2. anapuinistra- @ither the circuit or the county court was in 
oo session at the time, the administrator’s deed 
passed no title to the defendant. McClurg v. Dollarhide, 
51 Mo. 347. This view of the case makes it unnecessary 
to consider the objections made to the record entry of the 
order of sale, the alleged nune pro tune entry of such order, 
and the notice given by the administrator that application 
would be made for such order. 

The circuit court treated the sale as invalid, but, as 
prayed by the defendant in his answer, took an account 
3 rsectmenrt between the parties, charging the defendant 
fxn at vor ab. With the rents and profits of the premises, 
MASTRATOR’S ond crediting him with the value of his im- 
} rovements, and the amount of the purchase money and 
interest at six per cent., and awarded the possession to the 
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plaintiff upon the payment of the balance so found to be 
due from her. The defendant complains of this adjust- 
ment of his equities, and contends that he should have 
been allowed the whole amount of his two judgments, 
with ten per cent. interest thereon. It is conceded that if 
a stranger had purchased, he would be entitled to nothing 
more than his purchase money and interest, but it is in- 
sisted that the owner of the judgment occupies a better 
position than a stranger,and may demand the whole of his 
debt. No sufficient reason for this distinction has been 
presented inargument. If the heir should seek to recover 
lands of which the ancestor died seized, from a mortgagee 
in possession who had gone in under a void sale, he would 
be required to pay the whole mortgage debt, although it 
sliould exceed the amount of the purchase money or the 
value of the land; and his proceeding would be by bill to 
redeem ; he could not maintain ejectment. In such case 
tiie mortgagee, having an estate in the land, would have a 
right to the possession thereof until every portion of his 
debt was paid. Not so, however, with a judgment cred- 
itor. He has as such no jus in re, but a right of priority 
only in enforcing his demand against the debtor; and 
where he has obtained possession under a void sale, no bill 
to redeem, by the heir, is necessary in order to regain the 
possession, nor could he retain possession of the land as 
azainst the heir by virtue of the lien of his judgment. He 
stands as any other purchaser would, and must be content 
with his purchase money and interest. The judgment of 
the circuit court will therefore be affirmed. The other 


judges concur. 
AFFIRMED. 
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Tlarvey et al., Appellants, v. Ruscu. 


1. Lands and Land Titles: cLaim To LAND, SUSCEPTIBLE OF CONe 
FIRMATION. The concession to Camp and Reilhe, by we Spanish 
Lieutenant-Governor, of date December 3rd, 1796, and a survey of 
the land so conceded on the 31st day of December, 1796, by the 
Spanish Surveyor-General, constitute a claim upon which the act of 
Congress of July 4th, 1868, relinquishing the title of the United 
States to the leyal representatives of C. & R., can operate; and there is 
no material difference between such a relinquishment and one to C, 
& R., or their legal representatives, 

2. : +*—: EVIDENCE or sucH cLAIM. The recitals of such 
concession and survey in a grant, complete in form, by the Spanish 
Intendant-General to C. & R., of the land so conceded, in fee 
simple, of date June 19th, 1802, although such grant be invalid 
because made after the treaty of St. Ildefonso, of October 1st, 1800, 
are evidence of the concession and survey sufficient to justify the 
operation of the act of 1868 as a confirmation. 

u’NAIR V. HUNT, 5 mo. 300, arFirmED. It was virtually 

decided in McNair v. Hunt, 5 Mo. 300, that the respondents are the 

legal representatives of Reilhe, and this court declines to review 
that decision 








Appeal from St. Louis Court of Appeals. 
P. £. Bland for appellants. 
Glover & Shepley for respondents, 


Napton, J.—There are only two questions in this 
case, one of which was decided by this court in the case of 
MeNair v. Hunt, 5 Mo, 300, and the other is based upon 
the nullity of the grant of Morales in 1802, which seems 
not to have been suggested in that case, which involved 
the same title as this, which grows out of the construction 
of the act of Congress of July 4th, 1868, a special act in- 
tended to relinquish the title of the United States to the 
land now. in controversy. 

In regard to the first question, concerning the validity 
of the purchase by Gregvire Sarpy of the title of Reilhe, 
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3. ——: MeXair we are not disposed to review the decision of 
30, affirmed. this court made forty years ago. 

Upon the second point chiefly relied on here, 
concurring as we do in the conclusion of the St. Louis 
2. Laxps axp court of appeals, we deem an extended exam- 
claim to land sue ination of the position of the learned counsel 
firmation, for the plaintiffs unnecessary, aid refer to 
Judge Gantt’s opinion for a full statement of the facts and 
instructions given on them, and the grounds upon which 
that court reached their determination. It is insisted in 
the argument here that the act of Congress of July 4th, 
1868, is a grant and nota confirmation—because the grant 
of Morales in 1802 was a nullity, and therefore incapable 
of confirmation. It is not necessary in this case to main- 
tain the validity of the Morales grant—but we must be 
allowed to say that, in our opinion, its nullity is by no 
means clear. This grant was made after the treaty of St. 
Ildefonso, but before the royal order at Barcelona, on the 
15th of October, 1802. The treaty was provisional and 
secret, and until the order promulgated in October, 1802, 
the Spanish authorities here, upon general principles of 
international law, would seem not to have been deprived 
of their previous powers in regard to grants. It is true 
that, in 1806, Congress declared all grants by Spain after 
the Ist of October, 1800, to be void, and the courts of the 
United States of course considered this declaration bind- 
ing, and so declared in Foster v. Neilson, 2 Peters 299; 
Garcia v. Lee, 12 Peters, 515; and United States v. Reynes, 
9 Howard 127. The grants in each of these cases were 
for large tracts of land east of the Mississippi, and in a 
district of country the title of which was disputed until 
the treaty of Spain of 1819. And if the United States, in 
the present case, had granted the land now in dispute to 
any one else, the declarative act of 1806 would unques- 
tionably have defeated any claim under Spain. But in 
giving a coustruction to the act of 1868, passing the Uni- 
ted States title to the legal representatives of Camp and 
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Reilhe, it is not so clear that the concession of the Intend- 
ant at New Orleans, in 1802, should be regarded as a nul- 
lity. Conceding, however, that Morales had no power 
after the treaty of St. Ildefonso (1st of October, 1800,) to 
grant lands in upper Louisiana, the previous concessions 
of Trudeau and survey by Soulard, referred to by Mor- 
ales and made in 1796-7, undoubtedly constituted a claim 
upon which the act of 1868 could operate. ‘The object of 
the act was to relinquish the United States title to the rep- 
resentatives of the original claimants. The distinction 
between a confirmation to Camp and Reilhe or their legal 
representatives, and one to the legal representatives of 
Camp and Reilhe, is not perceived. It was of course known 
in 1868 that Camp and Reilhe were both dead half a cen- 
tury or more before the act was passed; the relinquish- 
ment was therefore made to their legal representatives. 
That they had rio perfect title from Spain, or were supposed 
not to have, may be inferred from the passage of such an 
act, but the imperfection of the Spanish title, or its entire 
nullity, could surely not imply that there had been no 
claim. The act was based on the hypothesis that there 
was an infirmity in their title from Spain. 

The records of their official representative in the de- 
partment recited a survey by Soulard, on December 6th, 
2. ——: : 1797, for Camp and Reilhe. The grant of 
evidence of such : 4 
claim Morales recites the concession by Trudeau, 
and the survey of Soulard, and, if useful for no other pur- 
pose, was undoubtedly evidence of such concession and sur- 
vey, since the governor could have had no information of 
such grant and survey, except officially. They were nec- 
essarily sent to him to procure a perfect title, and his 
recitals in what he supposed to be a perfect grant are cer- 
tainly evidence of a claim sufticient to justify the operation 
of the act of 1868 asa confirmation. That defendants are 
the legal representatives of Reilhe in regard to his title 
was virtually decided in the case of McNuir v. Huit. 
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The judgment of the court of appeals is therefore af- 
firmed, with the concurrence of all the court. 





AFFIRMED. 


The opinion of the court of appeals, delivered by 
Gantt, J. P., is as follows: 

1. On the 19th of June, 1802, a grant, complete in 
form, was made by Morales, Intendant-General of Spain, 
reciting that a concession or preliminary permission to set- 
tle and cultivate had been issued by Zenon Trudeau, Lieu- 
tenant-Governor, on the 3rd of December, 1796, and had 
been surveyed, by Soulard, on the 21st of December, 
1796, of a tract of 2,905 arpents, 56 perches and 40 feet of 
land, on the river Des Peres, for Madame Anna Olivia 
Camp and Antoine Reilhe, and, thereupon, the Intendant- 
General, Morales, granted the tract so surveyed to Anna 
Olivia Camp and Antoine Reilhe in fee simple. 2. An- 
toine Reilhe died February 25th, 1802, leaving a will, dated 
February 19th, 1802, whereby he devised all his estate (lis 
wife being dead) to his three children: Margaret, after- 
wards Mrs. McNair; Estelle, afterwards Mrs. Harvey ; 
and Antoine. By his wife he appointed Gregoire Sarpy 
executor and also guardian of his children, 3. In the ex- 
ecution of his trust, Sarpy made sale, after three offerings, 
of a tract of 1,452 arpents, described as a farm belonging 
to the decedent, bounded on one side by land of Widow 
Camp, on the other by land of Carondelet, and on the 
other by the Royal Domain, to himself, as the highest bid- 
der, for $820. This sale was made with all the solemnities 
of the period in the presence of the Lieutenant-Governor, 
who, at that time, united in his own person both executive 
and judicial functions. We do not speak with entire pre- 
cision, according to the sezse of these terms as understood 
in American jurisprudence; but Lieutenant-Governor De- 
lussus made the decree for the sale of the land of Reilhe, 
and the order made by him was executed in his presence 
and by his authority. The property was offered for sale 
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by public proclamation, and by the public autioneer or 
crier. Gregoire Sarpy was the highest, last and best bid- 
der for it, and it was sold to him with the consent and 
approval of Delassus, who certified to the fact under his 
own hand. The land was, according to the customs of 
those days, set up and bid for on three different days. On 
the first of these, March 21st, 1802, the highest bidder was 
Joseph Motard, who bid $100; on the next occasion, 
25th of March, 1802, $150 was bid by I. M. Benoit; on 
the last, which was on 28th of March, 1802, the sum of 
$820 was bid by Gregoire Sarpy. In each case the sale 
was made at the door of the church at the close of the 
parochial mass, and, on the two first occasions, proclama- 
tion was made that the following offering would be made 
on the 25th and 28th of March, respectively, at the same 
place at the close of high mass. 4. It seems that an 
informal division of the whole tract had been already 
made between Madame Camp and Antoine Reilhe in his 
life time. The deceased wife of Reilhe was a daughter of 
Madame Camp. On the 12th of March, 1803, Gregoire 
Sarpy, claiming to hold, by virtue of the sale above men- 
tioned, the interest of Antoine Reilhe, made with Madame 
Camp a partition of the larger tract. In this partition the 
farm adjudged to him on 28th of March, 1802, was set off 
to him, and the residue of the tract was set off to Madame 
Camp. A plat, or diagram, of the tract was made accord- 
ingly. The surveyor, Don Antonio Soulard, certified that» 
agreeably to the request of Madame Anne (Widow Camp) 
and Mr. Gregoire Sarpy, and to the decree of Lieutenant- 
Governor Charles Dehault Delassus, dated 2d of March, 
1803, he repaired, on 7th of March, to the plantation of 
the parties, describing it in such a manner as to identify 
tlle tract. He proceeded to make the partition, recited 
that the party receiving the larger tract was to pay the 
other fifty cents per arpent for the excess, and laid off to 
Gregoire Sarpy 1,632 arpents, 48 perches, one hundred 
and five feet, nine inches, and to Madame Camp 1,273 ar- 
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pents, 7 perches, 34 feet, 9 inches; declared that the dif- 
ference was 359 arpents, 41 perches and 71 feet, for which 
Gregoire Sarpy was to pay Madame Camp fifty cents per 
arpent; that the partition was made agreeably to the 
wishes of Gregoire Sarpy and the attorney of Madame 
Camp. This paper was signed by Anton Soulard, Gre- 
goire Sarpy and the attorney of Madame Camp on the 
12th of May, 1803. 5. The representatives of Madame 
Camp (who died in October, 1803,) filed with the recorder 
of land titles, on the 10th of March, 1808, a claim for the 
half of the grant made by Morales. It does not appear 
that they referred to the partition made between their an- 
cestor and Reilhe; they spoke of him as joint tenant with 
their parent in the grant. The claim was rejected because 
the grant made by Morales was subsequent to Ist of Octo- 
ber, 1800—the date of the treaty by which Spain ceded 
Louisiana to France. 6. Frederick Bates, recorder of 
land titles for the Territory of Missouri in 1815, reported 
to the surveyor-general a list of complete titles under the 
French and Spanish governments. There were eleven in 
number: three of them were to Charles Gratiot, one to 
Auguste Chouteau and Jacques Clamorgan under Regn. 
Soirel, one to Penrose under Cerre, one to Easton under 
Cerre, one to Charles Sauyuinette, one to Jacques Sobrain, 
and one was this of 2,905 arpents to Madame Camp and 
Antoine Reilhe. 7. The claim treated as having been 
founded on a complete grant was surveyed by the United 
States as S. 3,217, but no patent was procured on the pat- 
ent certificate issued thereupon in 1846. 8. On 4th of 
July, 1868, an act of Congress was passed releasing to the 
legal representatives of Ann O. Camp and A. Reilhe all 
the right, title and interest of the United States to the 
land within survey 3,217; providing, however, that noth- 
ing therein contained should abridge, divest, impair, injure 
or prejudice any adverse right, title or interest of any per- 
son or persons in or to any portion, &c., of the aforesaid 
land, &c. 9. All that part of the tract of 2,905 arpents 





APRIL TERM, 1878. 557 








Harvey v. Rusch. 





which accrued to Sarpy by virtue of the partition of 1803 
between him and Madame Camp was sold by the sheriff 
to P. Chouteau on June 29th, 1808. It is admitted that 
defendants claim, under P. Chouteau, part of his tract, and 
that, by themselves and those through whom they make 
title, they have been in possession of the land, with claim 
of title, since 1898. Plaintiffs are some of the heirs of the 
children of Antoine Reilhe and his wife, Margaret, who 
was a daughter of Madame Camp. At the trial they gave 
evidence of their genealogy, the act of 4th of July, 1868, 
and the survey of the land, and rested. Defendants showed 
the several matters above detailed, and also gave evidence 
tending to show that the ancestor of some of the plaint- 
iffs, in 1808, recognized the partition made between Gre- 
goire Sarpy and Madame Camp of the land within survey 
3.217, and that others of the plaintiffs, or their ancestors, 
in 1831, also made deeds recognizing that partition. By 
way of rebuttal, plaintiffs showed that the claim presented 
by Camp and Reilhe to the board of commissioners had 
been rejected; also that, avcording to the views enter- 
tained by certain government officials of the executive 
department, the grant made by Morales did not operate to 
couvey a complete title. This was, in substance, all the 
evidence in the cause. The court gave a number of in- 
structions on both sides and also refused several asked by 
plaintiffs. It declared: 1. That the act of 4th of July, 
1868, was a complete grant, and that the legal representa- 
tives—whether heirs, assignees or devisees—of Ann O. 
Camp and Antoine Reilhe took the land granted by pur- 
chase from the United States. 2. It declared the status of 
plaintiffs as heirs of Camp and Reilhe. 3. That the legal 
title to the premises remained in the United States until 
July 4th, 1868; that limitations did not run in favor of 
defendants, either as applying to the legal or equitable 
title. 4. That the recorder of land titles had no power to 
re-examine the claim of Camp and Reilhe if it had been 
rejected by the board. 5. That the claim was not con- 
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firmed by the act of 1816. 6. That the fee was in the 
United States until July 4th, 1868. This declaration had 
already been made in connection with another—see No. 3. 
7. That the grant (called patent, in the language of the 
court,) made by Morales was void, being made after Spain 
had ceded the territory to France. 

On the part of the defendants the court declared the 
law tobe: 1. That if the grant of Morales to Camp and 
Reilhe was genuine; if it was laid before the old board and 
rejected, aud afterwards laid before the recorder of land 
titles; .if the land described by it was surveyed by the 
United States as survey 3,217; if this survey was approved 
June 12th, 1846, and if the claim was confirmed, &c., on 
July 4th, 1868, then that confirmation inured to the bene- 
fit of any person who, after the issuing of the grant, ac- 
quired the interest therein of Reilhe or Camp to the extent 
that such interest was so acquired. 2. If the tract in 
controversy forms a part of the land so grar 41; if An- 
toine Reilhe died February 25th, 1802, leaving a will of 
which Gregoire Sarpy was appointed executor; and if 
Sarpy sold the interest of Reilhe as set forth in archive 
892, read in evidence, then, in the absence of evidence of 
actual fraud in Sarpy, such proceeding vested in him 
the interest and estate of Reilhe in the tract. 3. If the 
grant by Morales was genuine; if, after the death of Reilhe, 
Gregoire Sarpy, his testamentary executor, purchased the 
interest of Reilhe at a public sale in the manner described 
in archive 892; if, after said purchase, Soulard, the surveyor, 
made a survey of the tract for the purpose of a partition 
between Madame Camp and said Sarpy, and made a plat of 
said survey and sub-division; if the claim for confirma- 
tion of said tract was presented to the old board of commis- 
sioners and afterwards to the recorder of land titles; if 
the tract was surveyed as United States survey 3,217, and 
confirmed by the act of July 4th, 1868; if the tract in 
controversy is part of the tract allotted to Gregoire Sarpy 
on the plat of subdivision made by Soulard, and if the 
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larger tract mentioned in the deed of Buchanan and wife 
to Pratte, dated 22nd of January, 1831, is United States 
survey 3,217, then the law is that said Buchanan and wife 
admitted that the partition shown by the plat of Soulard 
was valid and effectual between Ann O. Camp and Gre- 
goire Sarpy, and that said Sarpy had acquired the title to 
that portion of the original tract belonging to Antoine 
Reilhe and Stella Buchanan, and the plaintiffs claiming 
under her are estopped, &c. 4. The deed of Harvey and 
wife, dated 3rd of January, 1808, to Alexander McNair, is 
efficient to pass to and vest in said McNair any interest in 
the land in controversy held by Maria Harvey, daughter 
of Reilhe. To the giving of these instructions plaintiffs 
excepted. 

The court refused the following instructions or dec- 
larations, plaintiffs excepting: 1. The heirs of any 
deceased person are prima facie his legal representatives, 
and the burden of proof is upon any one disputing their 
right to represent him. 2. As between strangers in blood, 
legal representation can subsist only through a valid title, 
transmitted through mesne conveyances or by devise, and 
depends for its existence on an assignmeut of a valid title. 
ITence this relation cannot subsist between Camp and 
Reilhe, and strangers to them in blood, unless there was a 
valid title vested in Camp and Reilhe. 3. The adjudic.- 
tion to Sarpy of the land therein described offered in 
evidence, if valid, is a quit-claim deed or release of the 
title of Reilhe or of his estate in the said land; and if no 
title had ever been vested in Reilhe or in his estate at 
the time, no inurement of any after-acquired title, if there 
were such, would take place in favor of Sarpy or his 
assigns to vest such after-acquired title in them. 4. If 
there never was any title to the premises in controversy 
vested in Ann QO. Camp and Antoine Reilhe, or their de- 
scendants or heirs, whose deeds have been read in evidences 
and if plaintitts, being heirs and legal representatives as 
such of Camp and Reilhe, have acquired a paramount and 
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independent title by purchase to said premises, there is no 
inurement of such title to the grantees or devisees of Camp 
or Reilhe, or either of them, or the descendants of either 
of them. 5, The sale to Gregoire Sarpy in 1802 was for- 
bidden by law, and absolutely void. 6. It was also void 
because there was then no title, legal or equitable, in Reilhe 
or his heirs. 7. There is no sufficient certainty of the 
description of the land sold. 8. The deeds of January 
22ud, 1831, &c., are incompetent as evidence bearing upon 
title, because they do not embrace the land in controversy, 
and are incompetent as evidence of partition because the 
partition was made after the sale to Sarpy, and because 
the partition was between Madame Camp and Sarpy, not 
Madame Camp and Reilhe, &. 9. The deed from Har- 
vey and wife to McNair, dated January 3rd, 1808, is void 
for uncertainty of description. 10. Courts are bound to 
take notice that by the law of Louisiana in 1802 the adju- 
dication to Sarpy was void. 11. The claim of Sarpy and 
his assigns to the land in controversy is forever barred and 
void against the plaintiffs claiming under the act of July 
4th, 1868, unless it is first shown that he or his assigns filed 
with the recorder of land titles “a notice in writing, stat- 
ing the nature and extent of the claim,” &c., and that 
the land so claimed has been confirmed to Sarpy by some 
act prior to July 4th, 1868. 12. The act of 3rd of March, 
1805, and the acts supplementary thereto, required the 
claimant to deliver to the recorder a notice, &c., and 
the claim to the Jand in controversy made by defendant is 
inadmissible to defeat plaintiffs’ action, &c. 13. The ad- 
judication, (archive 892,) not having been filed with the 
recorder, is forever inadmissible as evidence. 14. If there 
ever was a valid title in Camp and Reilhe, and if defend- 
ants claim the same by mesne conveyances, then by virtue 
of such conveyances those holding under the same are the 
legal representatives of Camp and Reilhe, and the burden 
is on defendants to show that such title was ever vested in 
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Camp:and Reilhe, and, if so vested, it had passed to some 
persons different from plaintiffs. 

We have stated the substance of the instructions with- 
out setting out cach in the guarded phraseology employed 
by the learned counsel who framed them, and we will pro- 
ceed to consider them. We do not, however, intend to go 
over them seriatim. The point of the controversy may be 
stated, we think, somewhat more briefly than has been 
done in what precedes; and yet it would hardly have been 
allowable to abridge the statement made. It is needed for 
the purpose of rendering the shorter statement completely 
intelligible. 

I. Camp and Reilhe, who were mother-in-law and 
son-in-law, had obtained a preliminary grant from the 
Lieutenant-Governor, a survey of the tract, and a formal 
grant of the same from the Intendant-General. The last 
' document would have been as effectual as a patent from the 
United States, dated after the 10th of March, 1804, (the 
day when the flags were changed at St. Louis of the terri- 
tory of Upper Louisiana,) but for the fact that it was exe- 
cuted after the date of a secret treaty by which Spain 
ceded the territory to France. We are asked by the coun- 
sel for respondents to decide that the grant was valid 
though executed after the date (1st of October, 1800,) of 
this treaty, called the treaty of St. Ildefonso, because it 
was made while Spain continued to be the sovereign de 
facto of the territory, and because the treaty was executo- 
ry, and never became effective or operative until the 15th 
of October, 1802, when a Royal order to that end was pro- 
mulgated at Barcelona. It is not to be denied that there 
is much force in this view, but we do not think ourselves 
at liberty to consider it. The qualifications of the title 
acquired by the United States by the treaty of Paris (April, 
1803,) to the territory of Louisiana depend upon the in- 
terpretation of a treaty, and the acts of Congress, as well 
as the decisions of the Supreme Court of the United States 
interpereting this treaty constitute an authority, which we 
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will not call into question. Congres., in the act of the 3rd 
of March, 1805, and all supplementary acts, has treated 
the exercise of the disposing power of the government of 
Spain over the Royal Domain, subsequent to the date of the - 
treaty of San Ildefonso, (1st of October, 1800,) as illegal 
and inoperative. The cases of Foster v. Neilson, 2 Peters 
299; Garcia v. Lee, 12 Pet. 515; U. S. v. Reynes, 9 How. 
127, and UJ. S. v. Lynde, 11 Wall. 633, are cited by appel- 
lants, and fuily sustain the position for which they contend. 
We are of opinion that the grant «lated June 19th, 1802, 
was of no value as a muniment of title. Whether it was 
of any importance as evidence that a preliminary and pro- 
visional grant by the Lieutenant-Governor and a survey 
by Soulard had been made of the same land in December, 
1796, will be considered presently. 

II. We think that there is evidence in this grant, and 
still more in the action of the Lieutenant-Governor, before 
whom were conducted transfers of the land in which such 
previous grant and survey were recited, that such previous 
grant and survey had a recognized existence. We must 
remember the nature of the government of that day. 
Transactions of this nature were not numerous, because 
the inhabitants were very poor and the value of property 
small. Every authentic act of transfer was required by 
law to be witnessed by the commandant of the post, in the 
absence of a notary. The office of a notary under the 
government of Spain was far more important than in our 
system, and, instead of the number of officers of that name 
by which modern times are so marked, it is proved by the 
recitals of nearly every deed executed under the former 
government that the parties, in the absence and for want 
of a notary, appeared before the commandant to have their 
deeds prepared and executed. This meant that there was 
no notary in St. Louis at that day, and that the command- 
ant, or some of his staff, drafted the instrument as well as 
attested it. The commandant thus became, in some meas- 
ure, a party to every conveyance of land, and it is well 
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known that the title to one of the most important tracts of 
land in the county—namely, the common of Carondelet, 
embracing nearly 10,000 acres—has for its foundation a 
remark that fell from the commandant when application 
was made by another party for a portion of the land within 
the tract claimed as common; such was the nature of that 
paternal government. We think we are justified in hold- 
ing that we have before us evidence tending to prove such 
a grant and survey in December, 1796, to Camp and Reilhe 
as are recited in the document dated June 19th, 1802, and 
in the subsequent proceedings in 1803 in partition. 

IfIl. We are of opinion that when Reilhe died in 
1802, and Sarpy, his executor, in the same year, in presence 
of the Lieutenant-Governor and with his concurrence, 
caused the interest in the tract claimed by Reilhe to be 
sold, and Sarpy was, with the full and express approval of 
the Lieutenant-Governor, declared the lawful acquirer of 
the interest sold, there was a complete resting of the in- 
terest of Reilhe in him. The counsel of respondent refer 
us to the case of McNair v. Hunt, 5 Mo. 300, and following, 
where this very point is determined. And we think the 
authority of this case conclusive, and in no respect weak- 
ened by the later case of Michoud v. Girod, 4 How. 508. 
There the court held the sale to the trustee a nullity be- 
cause of actual fraud. He had purchased not openly and 
fairly, but per interpositam personam, and the court held 
this to be an unmistakable badge of fraud. In the case 
of Sarpy the Lieutenant-Governor, who was in the place 
of the judge, (the sale is significantly termed an adjudica- 
tion,) knew that Sarpy was the purchaser. It was in his 
power to permit or disallow him to receive a deed, and to 
be authentically clothed with the muniments of title. The 
circumstances showing fairness were sufficiently persuasive. 
The advantage to the estate of the decedent from permit- 
ting him to buy the land was manifest. The property 
was cried by the public crier, in presence of the command- 
ant, and in a public place, before the fullest possible con- 
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course of the citizens. When all was done, the com- 
mandant, in the most solemn manner, with full information 
of the purchase by the executor and guardian, adjudicated 
the land purchased by him. Nothing was wanting to the 
formality of this ratification; and it is almost a waste of 
time to show that if this full information that Sarpy was 
the purchaser had been withheld from the commandant, if 
he had been led to suppose that some stranger was the 
purchaser—the fact being that under the stranger’s name 
Sarpy was concealed—an entirely different case would 
have been presented. In that event no possible presumption 
of approval or ratification could have been raised, for the 
obvious reason that the thing supposed to have been ap- 
proved or ratified had never been brought to the notice of 
the officer. In the actual case, ratification and approval 
are irresistibly inferred, because we see that, with the full 
knowledge of a certain fact which would prevent the con- 
summation of the transaction if his approval and ratifica- 
tion had been withheld, he nevertheless adjudicated tle 
consummation of the transaction. His approval and 
ratification were the condition sine gua non of the consum- 
mation; and therefore the consummation furnishes an 
inevitable presumption that his approval and ratification 
were given. Itis not doubted that with such approval 
and ratification a guardian or other trustee might lawfully 
purchase the trust estate, (McNair v. Hunt, above cited,) 
and that Sarpy, after the completion of what is called the 
adjudication, was co-tenant of Madame Camp, in respect of 
this land, within the lines of the survey made by Soulard. 

IV. We areof opinion that a partition of this tract 
was effected in 1803, with all the formalities required by 
the civil law, between Madame Camp and Gregoire Sarpy. 
We are rather surprised that more reliance was not placed 
by the respondents upon the completeness and obligation 
of this survey, its commemoration by authentic evidence, 
the manifestation of the consent, in writing, to its terms 
both by Sarpy and Madame Camp, who appeared by her 
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attorney, (whom we must consider fully authorized, as he 
was certainly fully recognized, as such,) and the record of 
the survey of the partition or subdivision. Upon evidence 
less formal,and in countries where the statute of frauds 
furnishes the rule of decision, a partition has been held 
to be effected which the parties are estopped to deny, and 
that each co-tenant has a title in severalty by estoppel to 
his particular allotment. (Walker v. Bernard, N. Car. Con- 
ference Reports, Cameron & Norwood, reporters, p. 82; 
Mount v. Morton, 20 Barb. 123; Wood v. Fleet, 36 N. Y. 
499; Piatt v. Hubbell, 5 Ohio 243; Tomlin v. Hilyard, 43 
Ill. 300; Gautier v. Howard, 38 Mo. 68; Pockman v. Meatt, 
49 Mo. 345.) We could scarcely expect a more formal, 
regular and well-attested record of a partition. If the 
authority of Madame Camp’s attorney had more fully ap- 
peared, or if she had signed the memorandum in person, 
we cannot think of any formality which the most cautious 
prudence could have suggested, and which was wanting 
here. In those days, and until 1816, a conveyance of land, 
a transfer of title to real estate, could have been made 
without a writing signed by the proprietor. But such a 
partition as was made in 1803, if the single omission 
above noted were supplied, would be perfectly valid in 
Missouri at this day. We are, then, of the opinion that 
such right, title, claim, interest or estate as, prior to 1802, 
was vested in Madame Camp and Antoine Reilhe as to 
their tract of 2,905 arpents was, after the execution and 
return of the memorandum of the partition made between 
Madame Campand Sarpy in 1803, vested in Sarpy, in sever- 
alty, as to the portion allotted to him, and in Madame Camp, 
in severalty, as to the portion allotted to her; that is, that 
Madame Camp and Gregoire Sarpy were the assigns and le- 
gal representatives of Madame Camp and Antoine Reilhe as 
to their respective allotments, according to that partition, 
of this tract of 2,905 arpents. 

V. It is almost needless to add that, so holding, we 
consider Gregoire Sarpy and his legal representatives the 
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confirmees, by virtue of the act of July 4th, 1868, of such 
portion of the tract of 2,905 arpents (U. 8. survey 3,217,) 
as he acquired or was set off to him by this partition. 
The interest, under Madame Camp and Antoine Reilhe, 
which he had in this tract was of the same order precisely 
as the interest which, but for the alienation of it to Sarpy, 
would have remained in the original grantees or their 
heirs, and was the meritorious cause of the confirmation 
precisely as the same interest, if remaining in them, would 
have been such meritorious cause. An act of confirma- 
tion, in the terms used in this act of July 4th, 1868, or a 
confirmation under the provisions of the act of 1805 and 
supplementary acts, follows, attaches to and adopts the 
status or estate of the first grantee, without regard to the 
number of persons through whom it has passed, or the 
fractions into which it has been divided. It follows the 
estate, not the person, and whoever is clothed with any 
portion of this beneficial estate (status—it matters not 
whether we call it right, title, claim or interest; it is 
always and everywhere the status or relation of the owner 
of the thing, of the original grantee or any of his assigns 
to the thing granted) is, in respect of that portion, whether 
divided or undivided, the legal representative of the per- 
son named as the original proprietor to whom, or to whose 
legal representative, the confirmation or grant is made. 
Whether the person claiming as assignee (or legal repre- 
sentative, otherwise than by descent,) has acquired a right 
in severalty to a part of the tract, or a right to an undi- 
vided interest in the whole tract, is of no consequence, as 
a moment’s reflection will show. The case last supposed 
hardly, scarcely needs illustration. If the original grantee 
be A, he may have conveyed an undivided half of it to 
B and the residue to C, or he may have conveyed one un- 
divided hundredth part of it to Band parceled out the 
remainder among twenty different persons. It would 
shock our sense of justice if, under such circumstances, in 
assumed fulfillment of the obligations of the treaty of 

































APRIL TERM, 1878. 567 








Harvey v. Rusch. 





cession, the United States, seeking to do for A what 
France or Spain would have done before the transfer of the 
territory, should simply enable A, or the heirs of A, after 
their ancestor had received, by the sale, the full price and 
value of the land given to him by the old government, to 
{ wrest the thing, for which the price had been paid, from 
the descendants or grantees of those who paid it,at the 
end of more than half a century. Either the confirmation 

or grant inures to the benefit of the original grantee or 

his heirs, notwithstanding any conveyance made by him 
or them; or, 2nd, it inures to the benefit of the party 
holding the largest interest in it by sale or inheritance; or, 
8rd, it inures to the benefit of all parties who are able to 
show that they are entitled to stand in the place of the 
original grantee so far as, and to the extent that, they can 
show that they are thus entitled. The first of these con- 
clusions is not only opposed to all notions of natural right 
and justice, but has been repeatedly and pointedly con- 
demned by the decisions of courts to which we are bound 
to refer evea if we should be disposed, if free to challenge 
them, to criticise their conclusions. Here the concurrence 
of reason and authority leaves nothing to be said, and we 
merely refer to the cases of Landes v. Brant, 10 How. 348; 
Landes v. Perkins, 12 Mo. 238; Montgomery v. Sandusky, 9 
Mo. 705; Byron v. Sarpy, 18 Mo. 455, among many others 
that might be cited to the same effect. 

The second proposition is obviously untenable. B 
might hold 51-100 and C 49-100 of the whole tract; should 
B, in such case, be the sole confirmee? Argument would 
surely be thrown away on any one who would imagine 
that the answer to this question could be in the affirma- 
tive; and we can hardly conceive that such a person would 
be shaken by the supposition of B holding 50-100 and C 
50-100 of the whole tract, and the difficulty of applying 
his law to such an hypothesis. The third proposition is, 
we think, the undeniable result of reason and authority, 
as well as that to which we are necessarily driven, when 








— 

















568 SUPREME COURT OF MISSOURI, 





Jones v. Hurst. 





the other two are excluded. When, instead of the several 
assignees being clothed with an undivided interest in the 
whole tract, each has a several right to part of it, the same 
argument holds. It would be pedantic and tedious to go 
over it, making the needful substitutions. The least indus- 
trious reader can do this for himself, and the conclusion is 
irresistible that each person holding under the original 
grantee a portion of the whole tract in severalty will, un- 
der such an act as that of 1812, that of 1816, that of 1836, 
or this private act of 1868, hold his individual portion on 
precisely the same terms with that by which the original 
grantee or his heirs may hold the remainder of it. As the 
evidence showed that the defendants were in possession of 
part of the land allotted in 1803 to Gregoire Sarpy, and that 
plaintiffs did not claim under Gregoire Sarpy, our opinion is 
that there is no error in the record showing that the cir- 
cuit court gave judgment for the defendants. We do not 
entirely concur with the cireuit court in all its rulings, but 
the difference between us consists in our being more strongly 
than that tribunal in favor of defendants. We do not 
think it necessary to analyze in detail each instruction 
given or refused. Our views sufliciently appear by what 
precedes, and, all the judges concurring, the judgment is 
affirmed. 








Jones v. Hurst et al., Appellants, 


Right of a Partner to Enforce a Mechanic’s Lien: assien- 
MENT: RECITALS IN THE LIEN PAPER. Any member of a firm has 
the right to use the name of the firm in perfecting a mechanic’s 
lien to which the firm is entitled ; and the validity of the lien is not 
impaired by the fact that, before the filing of the account for that 
purpose in the firm name, one of the members of the firm has be- 
come sole owner of the claim, and the account contains a recital of 
that fact and declares that he alone is entitled to the benefit of the 
lien. 
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2. A Mechanic’s Lien Passes to a Purchaser of the Debt. A 
purchaser of a note given in settlement of a balance due on a build- 
ing contract and maturing within the time allowed by law for suing 
to enforce a mechanic’s lien, is entitled to a lien against the build- 
ing for the amount of the debt evidenced by the note, and may 
enforce it in his own name without any assignment of the account 
filed by the contractor to establish the lien. 


Appeal from Randolph Circuit Court.—Tlox. G. H. Burcr- 
HARTT, Judge. 


Martin §& Priest for appellants. 


The lien is a personal right given under our statutes 
(Wag. Stat., § 1, p. 907,) to “every mechanic or other per- 
son who shall do or perform any work or labor upon, or 
furnish any materials,” &c., and the right to create it can- 
not be transferred or assigned to another. Roberts v. Fow- 
ler, 3 E. D. Smith (N. Y.) 632; 4 Abb. Pr. 262; Huhbell v. 
Shryor, 14 Abb. Pr. (N. 8.) 284; Rollin v. Cross, 45 N. Y. 
766; Dauhigny v. Duval, 5 Term R. 604; Caldwell v. Lawrence, 
10 Wis. 332; Pearson v. Tincker, 36 Me. 384. The statute 
does not invest the material-man or laborer with a lien 
simply upon furnishing the material, or completing the 
work, but gives him and him alone the privilege of pro- 
ceeding further if he desires, and perfecting a lien against 
the property for the materials furnished, or worked per- 
formed, “ upon complying with its provisions.” Wag. Stat., 
p. 907, § 1; p. 909, § 5. The privilege, (for it is nothing 
more than a privilege,) of creating and perfecting the lien 
is given alone to the material-man or workman, as the casc 
may be. Now, in this case the assiguee of the original 
contractors, and not the contractors themselves, filed the 
lien account. It cannot be contended that the assignee, 
by virtue of the order, took also the consideration debt 
thereof with the lien as its concomitant security, for at the 
time of making the order or bill of exchange, May 19th, 
1874, no lien had been filed by the contractors, and no 
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security in fact existed, but only the mere privilege or right 
of the contractors to create one. 


Waters § Winslow with G. F. Rothwell for respondent. 


The lien was assignable. Goff v. Papin, 34 Mo. 177; 
De Witt v. Smith, 63 Mo. 263; Skyrme v. Occidental Mill 
Co.,8 Nevada 219; Rogers v. Omaha Hotel Co.,4 Nebraska 
54; Tuttle v. Howe, 14 Minn. 145; Lage v. Bossieux, 15 
Grat. 83; Bushfield v. Wheeler, 14 Allen 139; fitter v. Ste- 
venson, 7 Cal. 388. Embree was a joint owner of the 
debt, an original party to the contract, as well as the as- 
signee of his co-partner’s interest, and he had the right to 
proceed in the firm name to secure the lien. (Bushfield v. 
Wheeler, 14 Allen 139.) Having perfected it, it became a 
security for the debt. The accepted order was but the 
evidence of the debt, and as it was drawn and accepted 
payable two weeks within the time allowed by the statute 
for filing the lien and commencing the suit, it did not 
affect the lien unfavorably. The order was drawn and 
accepted for the whole debt, and was therefore an equita- 
ble assignment of the entire interest to Embree. ( Walker 
v. Mauro, 18 Mo. 564.) It was drawn for the purpose and 
with the avowed intention of vesting the ownership of the 
debt in Embree, as shown by the evidence, and such was 
its legal effect under the circumstances. (Bank of Com- 
merce v. Bogy, 44 Mo. 13.) A formal written assignment 
of the account was not necessary to transfer it; but any 
act of the parties done for that purpose, or showing that 
intention, would have the eftect to transfer the debt. 
(Smith v. Sterritt, 24 Mo. 260.) The assignment here is evi- 
denced by a written instrument, and the case is unlike 
Ritter v. Stevenson, 7 Cal. 388, where the arrangement wr3 
verbal and not really intended as a transfer. The owner- 
ship of the debt and the right tothe lien being thus vested 
in Embree, he sold and transferred the evidence of the 
debt to plaintiff, with the agreement and understanding 
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that the lien was also transferred, and the lien passed with 
it as an incident. (Anderson v. Baumgartner, 27 Mo. 80; 
Mitchell v. Ladue, 36 Mo. 526; Linville v. Savage, 58 Mo. 
248; MeQuie v. Peay, 58 Mo. 56; Logan v. Smith, 62 
Mo. 455.) 


Hoven, J.—This was a suit to enforce a mechanic’s 
lien for materials furnished and work done by Coates & 
Embree, a firm composed of John T. Coates and William 
E. Embree, under a contract with the defendants, Hurst, 
Graham & Co., owners of the property sought to be 
cherged. 

The work was completed on February 15th, 1874. On 
May 19th, 1874, Coates & Embree drew on the defend- 
ants, Hurst, Graham & Co., in favor of Wm. E. Embree, 
for one thousand dollars, that being the balance due them 
on the contract, which draft was accepted by said defend- 
ants on June 15th, 1874, payable November Ist, 1874, 
This draft was afterwards deposited by Embree with the 
plaintiff as collateral security ; and while it was so depos- 
ited, Embree, on the 14th day of August, 1874, filed a 
mechanie’s lien on the property subject thereto under tho 
contract. On September 14th, 1874, one month after the 
lien was filed, Embree sold and transferred the accepted 
draft to the plaintiff, who, un the 9th of November, 1874, 
instituted the present suit to enforce the lien. Judgment 
was rendered in favor of the plaintiff enforcing the lien 
for the balance due, and defendants have appealed. It is 
contended by the defendants that the lien sought to be en- 
forced was originally invalid, that Embree, as assignee of 
the debt due the firm of Coates & Embree, has no right to 
file such lien, and that even if he had, the plaintiff, Jones, 
as the holder and owner of the accepted draft, had no 
right to maintain the present action. 

It is unnecessary to determine in the present case 
whether a simple assignee of a contractor can, either in 
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1. RIGHT OF A PART- ms j j 
; Riantorarart- the name of the contractor or in his own 


velanment: mei. Dame, file a mechanic’s lien. The facts of 


put the Hen Pe this case do not call for an opinion on this 
point. In addition to being the assignee of his co-part- 
ner’s.interest, Embree was a joint owner of the debt, and 
an original party to the contract, and as such partner and 
contractor he had an undoubted right to use the firm name 
to perfect the lien. The statement constituting the lien 
recites a contract with, and an indebtedness to, the firm, 
and,though sworn to by Embree alone, is in all respects 
sufficient as a lien filed by the firm. The statute provides 
that the account filed may be verified by the contractor 
himself, or by some credible person for him. 2 Wag. 
Stat., p.909, § 5. The recital therein that the debt had 
been assigned to Embree, and that he alone was entitled to 
the benefit of the lien, is mere surplusage, and does not 
alter its effect or impair its value. Nor will the fact that 
the lien was filed in the name of the firm after the assign- 
ment to Embree of his co-partner’s interest affect the va- 
lidity of the lien. Busfield v. Wheeler, 14 Allen 139, 

It is shown by the testimony that the purpose in draw- 
ing upon the defendants for the entire balance due on tlie 
2 a urcuantc’s COntract was to transfer that indebtedness to 
EN eenacscn oy Embree. After the lien was filed, therefore, 
— Embree, as assignee of the debt secured by 
the lien, although he was at the same time the owner of 
an accepted draft covering the same debt, had an unques- 
tionable right to enforce the lien in his own name, inas- 
much asthe draft was payable within the time in which 
suit was required to be brought to enforce the lien. Goff 
v. Papin, 34 Mo. 177; Me Murray v. Taylor, 30 Mo. 263; Ash- 
down v. Woods, 31 Mo. 465. And it must be admitted, 
since the decision of this court in Goff v. Papin, supra, that 
if the account against the defendants—that is, the defend- 
ants’ indebtedness to Embree—had been transferred by Em- 
bree to the plaintiff, the plaintiff could have enforced the 
lien in his own name. The record, however, discloses no 
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assignment of the account to the plaintiff, but a transfer 
only of the draft. This circumstance does not, in our 
opinion, at all affect the plaintiff’s right to maintain this 
suit. 

The lien does not secure the account as such ; it secures 
the debt, of which the account is but a statement. The 
draft here is the evidence of the debt which the lien se- 
cures, and the owner of the draft is the owner of the debt. 
No assignment of the account as such was necessary in 
order to transfer the debt to the plaintiff. The fact that 
the plaintiff may have to surrender the defendants’ accept- 
ance when he sues to enforce the lien can make no differ- 
ence. We do not mean to assert the general proposition 
that the indorsee of a note given in settlement of an ac- 
count may surrender the note and sue on the account, as 
the payee might have done. There may be @ want of 
privity in such case. But where there is a lien, it adheres 
to the debt, no matter how such debt may be evidenced: 
A mortgage originally made to secure a debt evidenced 
only by an account will follow that debt into a note, into 
a renewal note, and even into a note given by the debtor 
to a third person. Washburn on Real Property, Vol. 2, p. . 
173. 

We are of opinion, therefore, that the plaintiff had a 
right to maintain this suit, and the judgment will be af- 
firmed. The other judges concur. 

AFFIRMED. 
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Youne, Appellant, v. RipENBAUGH. 


Instructions are intended as guides for the jury, and should not 

be couched in technical language, but in plain, unambiguous terms, 

intelligible to the unlearned. They should not be so drawn as to 
make a legal argument necessary in order to ascertain what issues 
are submitted to the jury. 

2. Wills: evipence. When a question of testamentary capacity fs 
submitted to a jury, it is proper to put them in possession of all the 
facts relating to the condition of all the property of the deceased, 
and for this purpose evidence is admissible to show what amount 
of taxes are imposed and paid upon it. 

8. Testamentary Capacity. In order to make a valid will, a testa® 
tor must have sufficient understanding to know what dispogition he 
wishes to make of his property and to determine whether the will 
makes that disposition; but he is not required to know fully the 
legal effect of all its provisions upon the interests and estates de- 
vised. 

























- The unsoundness of mind sufficient to invalidate a will 
need not be such as to render the testator incapable of understand- 
ing that he is engaged in making a disposition of his property; it is 
enough if he is incapable of comprehending the nature and extent 
of his property and of knowing what persons are intended to be 
provided for by the will. 

5. Nature of Proceeding to Set Aside a Will: weicut or rv- 
IDENCE: PRACTICE IN SUPREME CouRT. A proceeding under the 
statute to sct aside a will is a proceeding at law. An appellate 
court will not reverse a judgment in such a proceeding on the 
ground that the jury found against the weight of evidence. 

















Appeal from Buchanan Circuit Court—Hon. Josern P. Gruss, 
Judge. 


A. W. Slayback for appellant, argued that the burden 
was upon the defendants to prove that the testator had 
sufficient capacity to make a will, and that they had failed 
to do this, citing Clarke v. Fisher, 1 Paige, 171; Swine- 
burne, pt. 2, § 25, pl. 5; 1 Redfield on Wills, 96, 130-132; 
Delgfield v. Parish, 25 N. Y. 35; Parton v. Williams, 2 Cur- 
teis 530; Parke v. Ollatt, 2 Phillim. 323; Barry v. Butlin, 2 
Moore Privy C. 480; Shropshire v. Reno, 5 J. J. Marsh. 91; 
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Marsh v. Tyrrell, 2 Hagg. 122; Baker v. Batt, 2 Moore 
Privy C. 317; Crowninshield v. Crowninshield, 2 Gray 
526; Den v. Johnson, 2 Southard 454; Boyd v. Lily, 8 
Watts 72; Eaton v. Eaton, 8 Vroom 108; Benoist v. Mur- 
vin, 58 Mo. 307; Barry v. Butlin, 1 Curt. Ecc. 638; Chaffee 
v. The Bapt. Miss. Conv., 10 Paige 86; Aurand v. Wilt, 9 
Barr (Pa.) 54; Mowry v. Silber, 2 Bradf. 1383; Lake v. Ran- 
ney, 33 Barb. 49; Tyler v. Gardiner, 35 N. Y. 595; Cravens 
v. Faulconer, 28 Mo. 22; ITindson v. Kersey, 4 Burn Ece. 
Law 85; Kinlesid v. Harrison, 2 Phillim. 549; Collins v. 
Townley, 21 N. J. Eq. 353; Scribner v. Crane, 2 Paige 147. 
The deceased was of unsound mind as shown by the evi- 
dence. Flint on Prac. Med. 158; 5 Liemssen Cye. Prac. 
Med. 101; 1 Niemeyer Prac. Med. 175; Da Costa on Med- 
ical Diagnosis, 54; 1 Redfield on Wills, 63, 67 (note); Tay- 
lor Med. Jur. 629; 2 Greenlf. Ev., § 689; 1 Beck Med. 
Jur. 727, 729, 740. Stanton v. Weatherwazx, 16 Barb. 259; 
Woodbury v. Obear, 7 Gray 467. If the defendants allege 
that the will was executed during a lucid interval, they 
assume the burden of proof of that. Harden v. Hayes, 9 
Penn. St. 151; White v. Wilson, 13 Ves. 89; Brogden v. 
Brown, 2 Addams 445; Atty.-Gen. v. Parnther, 3 Brown Ch. 
C. 444; McTaggart v. Thompson, 14 Penn. 8t. 149; Parish 
v. Parish, 42 Barb. 274; Swineburne, pt. 2, § 4; 
Combe’s Case, Moore, 759; Mountain v. Bennett, 1 Cox 
853 ; Greenwood v. Greenwood, 3 Curt. Appendix II; Har- 
wood v. Baker, 3 Moore (Jud. P. C.) 282; 2 Greenlf. Ev: 
689; Ex parte Holyland, 11 Ves. 11; Cartwright v. Cart- 
wright, 1 Phillim. 100; Ray’s Med. Jur. of Insanity, §§ 
402-410; Robinson v. Adams, 62 Me. 369; Dennis v. Weeks, 
51 Geo. 24. 

The will should have been set aside because it was 
dictated by Colhoun and was his will—not Young’s. 1 
Redf. Wills 181. He was the confidential friend of de- 
ceased, and the will conferred great benefits on him. In 
Yosti v. Laughran, 49 Mo. 594, this court held that dona- 
tions to persons sustaining the relation of confidential 
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friend and adviser of the donor will not only be watched 
with great jealousy, but will be set aside on the discovery 
of the least fraud. Every presumption will be against 
them. See also Harvey v. Sullens, 46 Mo. 147; Garvin v. 
Williams, 44 Mo. 475; Cadwallader v. West, 48 Mo. 483; 
Turner v. Turner, 44 Mo. 535. The evidence as to taxation 
of unimproved real estate should have been admitted. 
O’Hara on Wills, 16, 55. 


Silas Woodson and Ben. Loan for appellants, argued 
that the first and fourth instructions given for the defend- 
ants ignored the question of undue influence, and were, 
therefore, improper. Jron Mountain Bank v. Murdock, 62 
Mo. 73; Raysdon v. Trumbo, 52 Mo. 35; Rankin v. Rankin, 
61 Mo. 297; Ried ». Piedmont & Ar. Life Ins. Co., 58 Mo. 
422. The essential requisites of a valid will under our 
laws, are: 

(a) That it must be made by a person possessed of 
testamentary capacity sufficient to make a will at the time 
it is executed. 

(b) That it must be the product of his mind and be 
dictated by him, and must not be dictated and written by 
others. 

(c) That it must be his deliberate, voluntary act, free 
from all undue influence. McClintock v. Curd, 32 Mo. 420; 
Harvey v. Sullens, 46 Mo. 152. 

Old and infirm persons, whose minds are so clouded 
and disordered that they are incapable of attending to any 
business, have not sufficient capacity to make a will. Har- 
vey v. Sullens, 46 Mo. 152. 

The instructions given for the defendants did not 
properly submit these questions to the jury. 


Hall, Vories, Vineyard and Ramey for the infant re- 
spondents. 


Henry, J.—This was a suit ander the statute brought 
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by plaintiff, a son of George Young, deceased, against 
John Williams and John Colhoun, and the daughter and 
grandchildren of said deceased, to have his will, which 
had been previously probated, set aside. The grounds upon 
which the probate of the will is contested are that it was 
procured by undue influence, and that George Young had 
not sufficient mental capacity to make a will. The will 
was made October 30th, 1874. George Young was then 
seventy-five years of age, he had for several years been in 
failing health, and the death of his son-in-law, Mr. Riden- 
baugh, to whom he seems to have been greatly attached, so 
deeply affected him that he never recovered from the shock, 
but in a few days took his bed and in about a week after 
the death of Mr. Ridenbaugh had an attack of pneumonia, 
which in seven or eight days terminated fatally. His death 
occurred on Sunday, and on the previous Monday he sent 
for Allen H. Vories, Esq., Jno. Colhoun and Jno. Williams, 
to have his will prepared. Mr. Vories and the other gen- 
tlemen remained a few minutes, during which, Mr. Vories 
testified, “Mr. Young informed them what disposition he 
wished to make of his property, and they left with an un- 
derstanding that they would return at 12 o’clock with the 
will. They returned at 12 o’clock, and after the will was 
read to him Mr. Young signed it, and the others, with Geo. 
T. Hoagland, attested it as witnesses. The following Fri- 
day the same parties were again sent for by Mr. Young, 
who desired to make a change in the will; and Mr. Vories 
took the one already executed, wrote ancther, making the 
changes suggested, which was the same day signed by Mr, 
Young and attested by the same parties as witnesses. 

The Sunday following, Mr. Young died. Mr. Vories 
and the other attesting witnesses testified that Mr. Young 
was in his right mind when the will was signed by him, 
and that he seemed to understand perfectly the business 
he was transaeting. On the other hand, the attending 
physician, Dr. Bertram, testified that he was called to see 
Mr. Young on Tuesday, (the day after the will was exe- 
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ceuted,) found him with pneumonia, his lungs very much 
inflamed ; after that saw him every day till his death. At 
his age the pneumonia he had is fatal. On Tuesday the 
inflammation was so great witness knew he must have been 
sick on Monday before. Friday morning his lungs showed 
paralysis. He was delirious; witness had to wake him to 
talk to him. Ile was in astupor and spoke with great dif- 
ficulty. Men at his age with pneumonia are always deliri- 
ous. From the first time witness saw him, never saw him 
in a condition when he could do business. His mind was 
not as strong on Friday after the paralysis as on previous 
days. He was sinking rapidly, and witness told Mr. Col- 
houn and the other gentleman that he would probably not 
live an hour, though he might possibly live several days, 
Mrs. Ellen Kercheval testified that after Mr. Ridenbaugh’s 
death she was at Mr. Young’s house all the time, except 
one or two nights, until his death; that about two weeks 
before his death he was taken with a chill and high fever, 
and never rallied from the time witness saw him. After 
he had the chill, at no time did she consider him in his 
right mind. A few days before his death he talked about 
a contract he had made with a man to kill bull-frogs for 
him at ten cents apiece. Mrs. Sparks sat up with him the 
Thursday night before his death. Ie talked about bull- 
frogs; talked wild all night; did not know witness. The 
next morning he did not know her. Friday night he was 
no better. Mr. Juslee sat up with Mr. Young Friday and 
Saturday nights; says he was flighty. Mrs. Charles Thomp- 
son saw him every day in his last illness. The day after Mr. 
Ridenbaugh was buried Mr. Young seemed alarmed; was 
tremulous and weak. He grew worse and sank rapidly 
till he died. He talked at random on every subject, and 
not sensibly about anything. He would mistake witness 
for Mrs. Ridenbaugh. On Thursday and Friday he was in 
a dying condition. Mrs. Triplett saw Young on Thursday 
before he died; at times was rational; saw him frequently 
from Tuesday. His mind was feeble and wandering; 
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talked about frogs; did not know witness ; he never seeme 
himself after Mr. Ridenbaugh’s death. Mr. C. H. Thomp- 
son’s testimony was to the same effect. Mrs. Austell saw 
Mr. Young after Mr. Ridenbaugh’s death, and thought he 
was a crazy man. He asked witness if Mr. Ridenbaugh 
was dead? She said yes. He said, no; heisasleep. He 
walked the floor and wrung his hands, and told her to go 
aud wake Mr. Ridenbaugh. 

Mrs. Ridenbaugh testified that Mr. Vories dictated the 
will, saying, “ Major, this had better be so and so, had it 
not?” My father acquiesced. Mr. Vories suggested that 
I, being a widow, should have more than my brother; that 
] should have the home place in town and the money. My 
father simply acquiesced. On Monday, while Mr Young 
was giving Mr. Vories instructions in regard to his will, 
Mrs. Ridenbaugh testified that “ Mr. Colhoun rose from 
his chair and said, ‘I do not wish to give security.’ Mr. 
Vories aroused my father, told him what Mr. Colhoun 
said, and asked if he should be required to give security ; 
my father shook his head.” Mr. Vories testified that Mr, 
Young stated as a reason for changing the will made on 
Monday that he thought Mrs. Ridenbaugh and her son 
George had been provided for by insurance on Mr. Riden- 
baugh’s life, but that as no such provision had been made, 
he wished to change the will so as to provide for them, 
justice not having been done to his daughter and her son 
in the will. To the same effect is the testimony of Mr. 
Colhoun, who stated also that Mr. Young said he wished 
further to provide for her, as she would have to pay taxes 
on much unproductive property. Dr. Ellingood testified 
that Mr. Young told him he intended to fix his property 
so as to make his children comfortable while they lived; 
that they didn’t know the value of money. He seemed 
anxious that they should be provided for. 

It is necessary to give this synopsis of the evidence in 
order that the points relied upon for a reversal of the judg- 
ment may be understood. The estate of George Young 
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consisted of about. $60,000 in notes and money, two farms 
and a ten-acre tract near St. Joseph, in Buchanan county» 
a number of improved and one or two unimproved lots in 
St. Joseph, and some lots in the city of Louisville, Ky. To 
his son George, the plaintiff, he gave for his life the land 
in Buchanan county; to his grandson he gave the Louis- 
ville property ; to Mrs. Ridenbaugh, for her life, he gave 
the lots lying in St. Joseph. He also bequeathed to the 
plaintiff all the mules, horses, stock, farming utensils, and 
other things on the home place, as his absolute property. 
The notes and money were in the possession of John Col- 
houn and John Williams, who were his confidential friends, 
and had been for some time managing for him that part of 
his business, and by his will they were to remain in their 
hands without security from them, to be by them loaned 
out on interest; one thousand dollars of the interest to be 
appropriated annually for the maintenance, support and 
schooling of his grandchildren, the children of Mrs. Ri- 
denbaugh, and the balance to Mrs. Ridenbaugh during her 
natural life, to enable her to pay taxes on the property de- 
vised to her, and for the support and maintenance of herself 
and family. The evidence showed that it was woith $1,000 
to manage the trust fund committed to Colhoun and Wil!- 
liams; that the taxes amounted to $4.85 per hundred dol- 
lars. Plaintiff offered to prove that on the city property 
devised to Mrs. Ridenbaugh she had paid $800 taxes for 
the year 1874, but the court excluded the evidence from 
the jury. 

The court submitted to the jury an issue directing 
them to “say in their verdict whether the writing produced 
and alleged by the infant defendants to be the last will and 
testament of George Young, deceased, is the last will of 
the said George Young or not.” For the plaintiff the 
court gave the following instructions: 1. “That unless 
hey believe, from the evidence, that at the time the testa- 
tor, George Young, signed the paper alleged to be his last 
will and testament, he was of sound mind and disposing 
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memory, and able to understand the business in which he 
was engaged, and comprehend and understand the provis- 
ions of said paper as read to him just before signing the 
same and publishing it as his last will, and to comprehend 
the provisions made for the devisees therein respectively, 
they will find that said paper is not the last will and testa- 
ment of George Young, deceased.” 2. “If they believe, 
from the evidence, that the paper purporting to be the last 
will of George Young does not dispose of the property 
mentioned therein to the persons and as said Young in- 
tended and designed at the time he signed said paper, then 
they will find that it is not the last will of George Young.” 
And the court, for the plaintiff, refused the following in- — 
struction: 3. “If they believe, from the evidence, that 
the provisions of said paper, purporting to be the last will 
of George Young, or any of them, were dictated and incor- 
porated into said will by any other person than the testa- 
tor, and that, at the time of signing said paper, he did not 
fully comprehend and understand said provisions and the 
effects thereof upon the interest and estate devised to each 
and all of the devisees in said paper, purporting to be his 
last will, then the jury will find said paper not to be his 
last will.” 

For defendants the court gave the following instruc- 
tions: 1. That if they believe, from the evidence, that the 
deceased, George Young, freely signed and executed the 
paper writing read in evidence as and for his last will and 
testament, and that A. H. Vories, John Colhoun, John 
Williams and George T. Hoagland, or any two of them, 
attested the same by subscribing their names as witnesses 
thereto in the presence of said George Young, and if they 
further believe, from the evidence, that at the time of said 
signing, execution and attestation said George Young hac 
sufficient capacity, as defined by the other instructions of 
the court, to make a will, they will find said paper writing 
to be his last will, and answer the issue submitted to them 
in the affirmative. 3. If the jury believe, from the evi- 
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dence, that the deceased, George Young, signed and exe- 
cuted the paper writing read in evidence as and for his last 
will, and that at the time he so signed and executed the 
same, his mind and memory were sufficiently sound to en- 
able him to know and understand the business in which 
he was engaged, and that he had a clear conception of the 
general nature and extent of his property and the disposi- 
tion he was making of it, then he had a sound mind and 
disposing memory within the meaning of the law. 4. 
Although the jury may believe, from the evidence, that at 
different times prior and subsequent to the paper writing 
read in evidence the mind of the deceased, George Young, 
was so clouded or disordered from physical suffering, or 
infirmity, or from the use of stimulants or drugs, or from 
any other cause, that he was incapable of transacting intel- 
ligently any business, yet, if they further believe, from the 
evidence, that he did freely and from conviction sign and 
execute said paper writing as and f. r his last will, and that 
the same was attested by A. H. Vories, John Colhoun, 
John Williams and George T. Hoagland subscribing their 
names thereto, in the presence of said George Young, as 
witnesses, and that he, George Young, at the time of the 
signing, execution and attestation of said paper writing 
had sufficient capacity, as detined by the other instructions 
of the court, to make a will, they will find said paper 
writing to be his last will, and answer the issue submitted 
to them in the affirmative. 6. Mere weakness of mind is 
not of itself sufficient to set aside « will, but the unsound- 
ness of mind sufficient to invalidate a will should be of 
such a degree as to render the testator, for the time being, 
incapable of understanding that he was engaged in muk- 
ing a disposition of his property, and of comprehending 
the nature and extent of his property and the persons 
who were intended to be provided for by his will. 7. 
Under the laws of the State of Missouri a parent has the 
right in his will to give a small portion of his property to 
one child and all the balance to another, or to give all his 
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property to one child to the exclusion of all others, or to 
give his entire property to strangers to the exclusion of all 
his children. And if the jury believe, from the evidence, 
that at the time said writing, purporting to be the last will 
of said deceased was made he was of sound mind and dis- 
posing memory, as defined in the foregoing instructions, 
then it is not the province of the jury to determire the 
propriety or impropriety of said bequest, or as to how 
much or how little said Young bequeathed to his children. 
8. If the jury find for the infant defendants in this case, 
the form of their verdict will be as follows: “ George W. 
Young, plaintiff, v. Mary T. Ridenbaugh et al., defendants. 
We, the jury, find that the paper writing read in evidence, 
and purporting to be the last will of George Young, de- 
ceised, is his last will, and we answer the issue submitted 
to us in the affirmative. , Foreman.” 10. In order 
to warrant the jury in finding the paper writing read in 
evidence not to be the will of George Young, deceased, on 
the ground of undue influence exercised over his mind and 
will, they must believe, from the evidence, that that influ- 
ence was of such a character and extent as to deprive him 
of free agency at the time of the making and execution 
thereof. 12. Although the jury may believe that the tes- 
tator, George Young, deceased, had some insane delusions 
on some subjects, fancying things to exist which had no 
existence, and of whose existence he had no reasonable 
evidence, yet, if he had mind enough to know and appre- 
ciate his relation to the objects of his bounty, and the 
character and effect of the disposition of his will, then he 
had a mind sufliciently sound to enable him to make a 
valid will. 

The jury found that the paper writing was George 
Young’s last will and testament, and the court rendered a 
1. ssrrucrions. judgment accordingly, from which plaintiff 
appealed. Appellant’s counsel contend that the first and 
fourth instructions for defendant ignored the issue of undue 
influence, and that the court refused the third instruction 
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asked by plaintiff, which presented that issue to the jury. 
Respondents insist that the first and fourth instructions do 
present that issue to the jury, and, further, that there was 
no evidence that the will was procured by the exercise of 
undue influence upon the testator. If the tenth instruc- 
tion be the law, and it is not controverted, the question 
was submitted to the jury by the first and fourth instrue- 
tions for defendant. If the undue influence that will 
avoid a will must be of a character to destroy the free 
agency of the person making it, then in no sense could it 
be said that herfreely signed it if by undue influence the 
signature was procured, and in finding that he freely 
signed it the jury would, of course, find that he was a 
free agent when he signed it. But it requires a legal argu- 
ment to ascertain that such an issue is embraced in the 
instructions. If the panel were composed of learned law- 
yers or metaphysicians, they would discover it, but 
unlearned jurors understand the word freely as standing 
in opposition to compulsorily, and might be misled by such 
an instruction to declare the paper writing to be the will 
if no compulsion were used to procure the signature of 
the party. Instructions are intended as guides for jurors, 
and should not be couched in technical language, but in 
plain, unambiguous terms, which may be comprehended as 
readily by the unlearned as the learned. The law does 
not require that jurors should be selected from the edu- 
cated classes, but indiscriminately from good, discreet, sub- 
stantial citizens. Conceding the correctness of the tenth 
instruction, the third and fourth instructions, taken in 
connection with it, present the question of undue influence, 
but in a manner well calculated to mislead a jury rather 
than to guide them to a correct conclusion. 

That there was evidence of the exercise of undue in- 
fluence to procure the making of the will, there can be no 
doubt. Upon its quality or quantity we will not comment, 
nor will we indicate what, in our judgment, should have 
been the verdict of the jury. It may be observed, how- 
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ever, that, in order to determine in any case whether un- 
due influence was used to procure the execution of a wills 
the condition of the testator is to be taken into considera- 
tion. Influences that would not move a stout, hale man, 
in the possession of all his faculties, might be sufficient to 
entirely control one enfeebled with age and wasting with 
disease. At the bedside of George Young were his confi- 
dential, trusted friends, for whose benefit an important 
provision was inserted in the will, and, as one witness testi- 
fied, at the suggestion of one of them, Mr. Colhoun. 
There was also evidence that the will was dictated by the 
lawyer who wrote it. Considering the relation between 
Colhoun and Williams and George Young, and his dying 
condition when the will was made, and the mass of testi- 
mony tending to show that for days he was in a stupor 
and delirious when aroused, with the other fact that while 
the thought which was uppermost in his mind when he 
did talk rationally was a provision for life for his two chil- 
dren, while the will really left Mrs. Ridenbaugh in but little 
better condition than if he had absolutely bequeathed the 
$60,000 to Colhoun and Williams, we are not prepared to 
say that there was no evidence tending to prove that the 
execution of the will was procured by the exercise of un- 
due influence on the mind of George Young. 

The highest rate of interest on money authorized by 
law is ten per cent. This would yield $6,000 per annum 
on the amounts in the hands of the trustees, from which 
were to be deducted $1,000 for the education of the chil- 
dren, $2,910 taxes on the principal, $1,000 to be paid to the 
trustees for managing the fund, and if to these amounts be 
added $800 taxes paid on the property devised to Mrs. 
Ridenbaugh for the year 1874, the year her father died, 
there would be a balance of $250 for the support of Mrs. 
Ridenbaugh and her family, and for repairs on the prop- 
erty. 

The court excluded evidence to show that in the year 
1874 Mrs. Ridenbaugh paid that amount of taxes on the 
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2. witts: evidence property devised to her. In this we think 
tlie court erred. In passing upon the capacity of a person 
to make a will, the will itself and all its provisions may be 
considered by thejjury, and while the fact that it is appar- 
ently unjust to his children, is not of itself sufficient to 
invalidate it, yet it is a circumstance to be considered in 
connection with other facts in determining the question as 
to the capacity, and it is proper to put the jury in posses- 
sion of all the facts in relation to the condition of all the 
property devised or bequeathed, in order that they may 
determine whether the injustice of the disposition made 
by him of his property is apparentor real. Suppose there 
had been a mortgage for a large amount upon the St. Joseph 
property devised to Mrs. Ridenbaugh, would it not have 
been competent under the circumstances for the plaintiff 
to show, that fact? Upon what principle was evidence 
admitted to show that the taxes in St. Joseph amounted 
to $4.85 on the $100, and that it was worth $1,000 to man- 
age the funds intrusted to Colhoun and Williams? Upon 
the very same principle, and no other, which sanctions the 
admission of the evidence that at the date of the death of 
George Young the property devised to his daughter was 
incumbered for taxes to the amount of $800. The jury 
should, if possible, know all about the property of the tcs- 
tutor, its location, value, and how, if at all, incumbered. 
The court did not err in refusing the third instruction 
asked by plaintiff. It was, in substance, that the fact that 
8. testamentary @ Will was dictated by another person than 
— the testator invalidates it, if the testator did 
not fully comprehend its provisions, and the effects of such 
provisions upon the interests and estates devised to the ob- 
jects of hisbounty. It unintelligibly blends the two issucs 
of capacity to make a will and undue iniuence. The in- 
struction would have been as good if all of it in relation to 
the dictation of the will had been omitted. The fact that 
a will was dictated bv another person to the testator does 
not invalidate it. If he be ina condition to make a will, 
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and adopt suggestions, it is his will, and stands precisely 
as if he had written it himself; and the latter part of the 
instruction requiring the jury, in order to declare it to be 
his will, to find that he fully comprehended and understooil 
the provisions, goes too far when it requires the j jury to find 
that he fully comprehended the effect of the provisions 
upon the interests and estates given to each devisee. There 
are many wills in regard to the construction of which the 
most learned lawyers differ, but they are not, therefore, in- 
valid ; and while lawyers and courts are perplexed to con- 
strue them, it would certainly be going too far to say that 
they are invalid unless the testator fully understood the 
effect which the provisions of the will would have upon 
the interests and estates given to the devisees. He must 
understand the business in hand, and know what disposi- 
tion he wishes to make of his property. He must have 
sufficient understanding to determine whether the will 
makes that disposition of his property, but is not required 
to know exactly how, by law, all questions which might 
arise under it would be determined. 

But if for nothing else, we should reverse this judg- 
ment for the glaring error in the sixth instruction. It de- 
4— clares “that the unsoundness of mind sufli- 
cient to invalidate a will must be such as to render the 
testator, for the time being, incapable of understanding 
that he was engaged in making a disposition of his prop- 
erty.” One might know that he was making a disposition 
of his property and be utterly incapable of comprehend- 
ing its extent or his relation to his kindred, or of making 
a disposition of his property with understanding and re:- 
son. Theinstruction is to the effect that, to invalidate tlie 
will, the jury should find that the testator had the lowest 
degree of intellect, or, rather, none at all. A child five 
years of age knows when it parts with its toys that it is 
disposing of its property, and, by the test given in the sixti: 
instruction, would be capable of making a will disposing 
of an estate worth $100,000, because it might know that it 
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was disposing of its property. A sound and disposing 
memory is one which not only knows when it is disposing 
of property, but how to dispose of it with understanding 
and reason; but the instruction declares that, in order to 
find for plaintiff, the jury must find not only that he was 
incapable of comprehending the nature and extent of his 
- property and the persons who were intended to be pro- 
vided for by the will, but that he was also incapable of 
understanding that he was engaged in disposing of his 
property. This is the plain import of the instruction, and 
it was erroneous. Redfield on Wills, Ist Vol. (3 Ed.) 124, 
128, 129, 130. 

In MeClintock v. Curd, 32 Mo. 422, an instruction iden- 
tical with the one under consideration was given, in con- 
nection with others, and the court said that, “taken as a 
whole, they presented the law of the case fairly to the jury. 
The jury were in effect called upon to say whether, at the 
time of the execution of the will, said Freeland had a suf- 
ficient mind and understanding to dispose of his estate 
with judgment and discretion.” The court evidently did 
not regard that instruction as properly declaring the law. 
There are cases in which a judgment should not be reversed, 
although the trial court may have given an erroneous 
instruction, if by others it properly and clearly declared 
the law of the case. They are cases, however, in which 
it is apparent from the simplicity of the issues, and the 
overwhelming weight of evidence to sustain the finding 
of the jury, on the correct theory of the case, that the er- 
roneous instruction could not have prejudiced the com- 
plaining party ; but where no such preponderance of evi- 
dence appears in a case in which the validity of a will is 
contested on the ground of incapacity and undue influence, 
in which some of the finest distinctions are to be drawn 
that are presented in jury trials, it cannot with any cer- 
tainty be said that an erroneous instruction has not preju- 
diced the losing party against whom it is given. Many 
jurymen are apt to seize upon those instructions which are 
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most easily understood, and adopt them as the guides of 
their deliberations, and this sixth instruction is the least 
difficult of comprehension of any given by the court for 
defsnidants on the subject of testainentary capacity. 

This court will not reverse a judgment in a proceed- 
ing under the statute to set aside a will, because the jury 


6 SaTuRe or rro- found the issues against the weight of evi- 


ae eo act: dence. In Lyne v. Murcus, Guardian, 1 Mo. 


po neon po 410, it was held that a proceeding under-the 
statute to set aside a will isa proceeding at law. So in 
Trotters v. Winchester, Id. 414, and Swain v. Gilbert, 3 Mo. 
347. But for the errors already noticed, the judgment is 
reversed and the cause remanded. All concur except Judge 


Iloucu, who was not preseut at the argument. 


REVERSED. 





Suroyer, Plaintiff in Error, v. Nickeu. 


Practice, Supreme Court. Where a judgment is reversed and the 
cause is remanded, with special directions to the trial court as to its 
further proceedings, and such court proceeds in conformity with the 
directions, its judgment will be affirmed. 


Error to Saline Cireuit Court—FHon. Witu1am T. Woop, 
Judge. 


Samuel Boyd for plaintiff in error. 
Shackelford & Strother for defendant in error. 


Suerwoop, C. J.—This case was here before, (55 Mo. 
264,) and when here we reversed the judgment and re- 
manded the cause, with directions to the trial court as to 
its further proceedings. On remanding the cause we 
directed the court of first instance to take an account of 
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the rents and profits of the land from the time of the ren- 
dition of the judgment, (up to which time they had been 
assessed ;) also of the value of the permanent improvements, 
as well as the purchase money paid, and that plaintiff be 
restrained from obtaining possession of the land until she 
should pay the value of the improvements, plus the pur- 
chase money and interest, diminished by the amount of the 
rents and profits. These directions were fully followed by 
the court below, and on such accounting it was found that, 
after deducting the value of the rents and profits, (there 
being no permanent improvements put upon said lands 
prior to the rendition of the first judgment,) the amount due 
the defendant, Prior, who had re-purchased the land from 
his co-defendant, was $1,174; and this sum the court below 
directed plaintiff to pay ‘before recovering possession of 
the land, and by its decree restrained her from so doing 
till such payments Were made. All this was in conformity 
to our directions, and under those directions the plaintiff 
was not entitled to open the case and have a new trial. 
These views are sustained by the case of Stute ex rel. Allen 
v. St. Louis Circuit Court, (41 Mo. 574,) and by thatof Kinealy 
v. Macklin, (ante p. 95.) Ilad we simply reversed the judg- 
ment and remanded the cause, a different phase of the case 
would have been presented ; as it is, we have only to affirm 


the judgment. All concur. 
AFFIRMED, 





McCracken v. McCracken, Appellant. 


1. Ejectment GENERAL ISSUE’ EVIDENCE OF ADVANCEMENTS, Where 
plaintiffs in ejectment claim as pretermitted heirs, defendant will 
not be allowed to show under the general issue that they have 
received advancements and that he has made improvements on the 
land. To be available for any purpose, these facts must be pleaded. 

: ADVERSE POSSESSION PRETERMITTED HEIRS Where defend- 
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ant in ejectment claims under a will by the terms of which the land 
was to become his absolute property upon the death of his mother, 
no possession which he may have held under the testator or afier- 
wards during the life of his mother can be considered as adverse 
to pretermitted heirs of the testator. 





: PRETERMITTED HEIRS may maintain ejectment for their in- 
heritance. 


Appeal from Polk Circuit Court.—Hoyn. R. W. Fray, 
Judge. 


John D. Abbe and Waldo P. Johnson for appellant. 
F. S. Heffernan for respondents, 


Hoven, J.—This was an action of ejectiment instituted 
in March, 1872, in which the plaintiffs had judgment. 
The answer of the defendant was a general denial only. 
The plaintiffs claimed as pretermitted heirs of their fathers 
Thomas McCracken, deceased. The defendant claimed 
under the following clause of the last will of said 
McCracken: “Ido give and bequeath to my son Joseph 
C. McCracken my land, containing one hundred and fifty 
acres, to be his absolute property after the death of my 
wife, Elizabeth, conditioned that my son Joseph C. 
McCracken shall support my son Miles McCracken during 
his natural life.” Defendant also claimed title by adverse 
possession. Thomas McCracken died in 1859, and his 
widow, Elizabeth, diedin 1870. Testimony was admitted, 
subject to objection, which was afterwards excluded by the 
court, to the effect that defendant had lived on the land 
with his father for some years previous to his father’s death ; 
had controlled and managed the farm long prior to the 
death of his father; that defendant was forty-three years 
oid; that when he was twenty-one years o!d his father had 
told defendant to take possession of the farm and use it; 
that the widow lived on the farm with defendant till her 
death in 1870; that he took care of his parents till their 
respective deaths; that he took care of his brother Miles 
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McCracken, mentioned in the will, till the death of said 
Miles McCracken; that when Thomas McCracken died 
defendant administered on his estate; that each of the 
children of said Thomas McCracken had received some 
property from their father; that after the death of the 
father the defendant inclosed and put into cultivation 
eighty acres of the land in-controversy, and expended 
$1,500 in the erection of a house on it. So much of this 
evidence as related to the advancements made to the heirs 
and the improvements made by the defendant was inad- 
missible under the general issue, and was properly excluded. 
To be made available, in this action, for any purpose, these 
facts should have been pleaded. 

As the defendant was in possession under his father 
until his death, and as he claimed title under the will after 
his death, he had no possession which could be considered 
as adverse to the plaintiffs until after the death of his 
mother in 1870. 

That the plaintiffs are pretermitted heirs is conceded. 
It is urged, liowever, by the counsel for the defendant that 
pretermitted heirs cannot maintain ejectment, but must 
proceed under the 47th section of the Statute of Wills, or 
by bill in equity, for contribution. Waiving the fact that 
this objection should have been presented by the answer, 
and cannot be made for the first time in this court, we may 
remark that there is in this State no fixed rule on this 
subject. Cases may easily be imagined in which, as was 
remarked by Judge Richardson in JZill v. Martin, 28 Mo. 
78, the pretermitted heirs should resort to the more flexible 
proceeding of a bill for contribution, rather than to an ac- 
tion of ejectment or partition, and he remarked further 
that he could not find that it had ever been decided by 
this court in what mannera child not provided for ina 
will should assert his rights under the statute creating an 
intestacy as to him by reason of such omission. In Weth- 
erall v. Harris, 51 Mo. 65, Judge Adams separately concur- 
ring in the judgment of the court, expressed the opinion 
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that the remedy given to the pretermitted heirs is a sum- 
mary proceeding under the 47th section of the Statute of 
Wills, by petition and due notice given to the legatees, 
devisees, heirs, executors and administrators; and that it 
is a statutory remedy, more in the nature of a motion than 
an ordinary action at law or in equity, to which the prac- 
tice act and the proceedings under it are inapplicable. 
Whether he deemed this remedy exclusive is a matter of 
inference only. MeCourtney v. Mathes, 47 Mo. 533, was an 
action of ejectment, and no objection was made to the form 
of proceeding. In Pounds v. Dale, 48 Mo. 270, a preter- 
mitted heir successfully maintained ejectment for a share 
of the land of which her father died seized. In Schneider 
v. Koester, 54 Mo. 500, which was a suit to set aside a will, 
brought by a claimant as a pretermitted heir, it was held 
that the will was not invalid, and the 47th section of the 
Statute of Wills was referred to as affording the proper 
remedy. The remedy offered by this section would be 
appropriate, perhaps, in all cases, but we do not see why, 
under certain circumstances, ejectment, partition, or a bill 
in equity for contribution, might not also be resorted to. 
The present case was an ordinary action of ejectment be- 
tween tenants in common. The petition was in the usua] 
form, and the answer was a simple denial. The only gues- 
tion to be tried was the legal right of the plaintiffs to be 
admitted to a joint occupancy with the defendant of the 
land in dispute. There is no question as to advancements 
or improvements in the case. 

The defendant may recover for his improvements 
under the provisions of the statute governing actions of 
ejectment. The judginent will be affirmed. The other 
judges concur, 

AFFIRMED. 
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Tue Strate v. Metton, Appellant. 


Practice, Criminal: MURDER: DEFENDANT'S RIGHT TO LIST OF 
Jurors. A party charged with murder in the first degree is not, 
under the statute, (Wag. Stat., p. 1102, 22 7, 8,) entitled to be fur- 
nished, forty-eight hours before his trial, with a list of forty jurors 
who have been found by the court to be qualified to sit as such in 
his case, but only with a list of the panel summoned by the sheriff. 


2. Murder: pe.iseration is an essential element of the crime of 
murder in the first degree. 


Appeal from Scott Circuit Court.—Uon. D. L. Uawkrns, 
Judge. 


Marshall Arnold with Kitchens and Watkins for appel- 
iant. 


J. I. Smith, Attorney-General, for the State. 


Henry, J.—The sheriff's return to the venire facias 
showed that he had summoned forty good and lawful men 
1 PRACTICE, CRIM” from the body of the county of Scott to 


INAL: murder: 
defendant's right serve upon the panel to try this cause, and 


to list of jurors. 
that a list of the panel was furnished tc the defendant. 
He demanded that a list of the forty who had been passed 
upon by the court as qualified to sit as jurors on the trial 
of this cause should be delivered to him fcrty-eight hours 
before the trial commenced. This demand the court re- 
fused. Secs. 7 and 8, Wag. Stat., p. 1102, are the same as 
Secs. 7 and 8 of the statute of 1855 concerning practice in 
criminal cases, and in the case of the State v. Buckner, 25 
Mo. 168, this court construed those sections, and held that 
the accused was only entitled to a list of the panel of forty 
jurors summoned by the sheriff. This decision was rendered 
in 1857, and has ever since been acquiesced in, and we are 
not inclined at this late day to disturb it. The object of 
the statute in requiring the prisoner to be furnished, forty- 
eight hours before the commencement of the trial, with a 
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list of the panel, was to enable him judiciously to make 
his challenges. In the State v. Buckner the court seems to 
have taken that view of the statute, but how it assists the 
accused in making his challenges we cannot conceive. 
Every one of the forty may, on the voire dire, be found in- 
competent to sit as a juror in the particular case. He can- 
not make his peremptory challenges until forty have been 
found competent to sit as jurors, from whom twelve are to 
be selected, and it is not at all improbable, in trials for 
murder, that not one of the original panel will be of the 
panel finally selected. If the statute is intended to confer 
a substantial benefit upon the accused, the language em- 
ployed fails to secure it, and the construction it has received 
makes the delivery of a list of the panel forty-eight hours 
before the trial an idle ceremony. Forty men are held for 
days in attendance upon the court, every one of whom 
may be found incompetent and be discharged at the expi- 
ration of that time, whereas, if examined as soon as they 
answer to the summons, those found incompetent could be 
at once discharged, and only those found competent de- 
tuined. But the law is otherwise, and the point must be 
ruled against the appellant. 

The defendant was indicted and tried for murder in 
the first degree. In the third instruction for the State the 
2. wunver: delib* court declared that if defendant willfally, 
premeditatedly, and of his malice aforethought shot and 
killed Riggins, he was guilty of murder in the first degree. 
The statute defines murder of the first degree to be one 
committed “ by means of poison, or by lying in wait, or by 
any other kind of willful, deliberate and premeditated kill- 
ing,’ and it is strange that, in the face of the statute, 
the word “ deliberately” was omitted from the instruction. 
In the Wieners case (66 Mo. 13) we endeavored to state 
the distinction between the two degrees of murder, and, 
if we are correct in our views, this third instruction for the 
State declares that to be murder in the first which is but 
murder in the second degree. But regardless of any decis- 
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ion of this court, in the statutory definition of murder in 
the first degree, deliberation is one of the elements of the 
crime, and any instruction is fatally defective which de- 
clares a homicide, committed without deliberation, to be 
murder of the first degree. It may be contended that this 
error was cured by other instructions which correctly de- 
fined murder of the first degree. We might listen to such 
an argument in a civil action or in a prosecution for a 
misdemeanor, but in a case involving the life of a human 
being it can have but little weight. It is very probable 
that the verdict of the jury would have been the same if 
this instruction had not been given; but if there is a bare 
possibility that, but for this instruction, the verdict would 
have been different, the judgment should be reversed. It 
is impossible for this court to say what influence an in- 
struction so pa'pably erroneous had upon the minds of 
the jury, and, therefore, the only safe course is to reverse 
the judgment and remand the cause. Other errors have 
been assigned, and are relied upon for a reversal of the 
judgment, but as the defendant has been sentenced to be 
hanged on the 21st inst., we have not thought it advisable 
to delay our decision in order to consider the other ques- 
tions presented by the record. The judgment is reversed 
and the cause remanded. 
REVERSED. 





Morrison v. TuistLe, Appellant. 


1. Married Woman’s Separate Estate, how Created. The 
words designed to create a separate estate for a married woman need 
not appear in the granting clause or in the habendum clause of the 
deed, Equity looks to the intention—will glean it, if possible, from 
the four corners of the instrument, and will not allow it to fail by 

reason merely of the accidental mislocation of words. A deed 

running as follows: This deed, made and entered into, &c., by and 
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between A, party of the first part, and B, wife of C, to her sole and 
separate use and benefit, party of the second part, witnesseth, &c., 
Held, to create a separate estate in B as fully as if the words “to 
her sole and separate use and benefit’? had appeared in the granting 
or habendum clause. 








2. : How Bound: siank nore. A married woman may bind 
her separate estate by a note executed in blank. 
3. : WIFE'S NOTE PAYABLE TO HUSBAND. In equity, a note 


made by a wife payable to her husband is, in the hands of a third 
party, capable of enforcement as a charge against her separate 
estate. 


Appeal from Lafayette Circuit Court—Iox. Wititam T. 
Woop, Judge. 


There was testimony in the case on the part of the 
defendant tending to prove that when the note in suit was 
executed by defendant it was blank as to amount, name 
of payee and time and place of payment, and the other 
makers had not signed it. 


Wallace & Chiles for appellant. 


1. There is nothingin either the granting clause or 
the habendum clause indicating any intention to have the 
property held as the separate property of defendant, noth- 
ing that excludes the marital rights of her husband, no 
words of limitation, either in the granting or habendum 
clause, but the conveyance or granting clause and war- 
ranty clause of the deed, as well as the habendum clause, 
are all to the defendant, her heirs and assigns forever, a 
simple conveyance of the legal estate to defendant. Wash. 
on Real Prop., (2 Ed.) 651, 652; Ib. 689, 691; 4 Kent 
Com., (6 Ed.) 460, 461; Waddell v. Williams, 50 Mo. 216. 
If the words “to her sole and separate use and benefit,” 
attached to the name of defendant, in the clause of the 
dleed designating the parties, can be construed to be a lim- 
itation on the fee simple estate conveyed by the granting 
clause, or as a restraint of the marital rights of defendant’s 
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husband, it must be rejected as repugnant to the granting 
and habendum clauses. McDowell v. Brown, 21 Mo. 57. 
2. The note cannot be enforced asa charge against de- 
fendant’s separate estate, because it was blank when 
executed and delivered. Weed S. M. Co. v. Maxwell, 63 Mo. 
486; Bauer v. Bauer, 40 Mo. 61; Story’s Prom. Notes, (5 
Ei.) § 9; Whiteside v. Cannon, 23 Mo. 460. She could not 
appoint an agent to fillthe blanks. Silvey v. Summer, 61 
Mo. 255; EHystra v. Capelle, 61 Mo. 578; Shroyer v. Nickell, 


55 Mo. 267. 
Walker § Field for respondeut. 


In modern conveyancing the habendum clause is not 
an essential part of a deed. The extent and character of 
the estate granted is to be gathered from the whole deed. 
Major, Admr. v. Bukly, 51 Mo. 227. A married woman 
may bind her separate estate by a note executed to her 
husband. Lillia v. Airey, 1 Vesey, Jr. 277; Norton v. Tur- 
ville, 2 P. Wms. 144; Peacock v. Monk, 2 Vesey 193; Cord 
on Marr. Wom., § 368. And it is immaterial that the note 
was blank. when she executed it. Russell v. Langstaffey 
Doug. 514; Orrick v. Colston, 7 Grat. 189; Fullerton v. 
Sturges, 4 Ohio St. 529; Young v. Ward, 21 Ill. 223; Tu- 
milty v. Bank of Mo., 13 Mo. 276; Farmers’ Bank v. Garten, 
84 Mo. 119; Henderson v. Bondurant, 39 Mo. 369; Spitler 
v. James, 9 Am. Law Reg. 605; s. ¢., 82 Ind. 20°. 


Suerwoop, C. J.—Plaintiffs by this proceeding sought to 
subject the alleged separate estate of the defendant to the 
payment of her promissory note, executed while a feme 
covert. The note is in these words and figures: Lexing- 
ton, Mo., August 5th, 1871. $1,000—Two months after 
date we promise to pay to the order of John P. Thistle, at 
banking house of Wm. Morrison & Co., Lexington, Mo., 
_ one thousand dollars, for value received, negotiable and 
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payable without defalcation or discount, and with interest 
from maturity at the rate of ten per cent. per annum, 
No. 1358, Oct. %. 
Mary H. Taistxe, 
J. P. THistwe, 
M. L. Bett. 
The court, at the hearing, entered a decree as prayed ; 
hence this appeal. 
I. It is insisted for appellant that she, in consequence 
of the form of the conveyance made to her, possessed no 
1. MARRIED WoM such estate as could be subjected to a charge 


AN’S SEPARATE 5 : 
ESTATE, HOW CRE as prayed in the petition. The instrument in 


ATED. 
question is, so far as necessary to be copied, as follows: 
“ This deed, made and entered into this first day of April, 
eighteen hundred and sixty-seven, by and between Edgar 
Ames and Lucy V. Semple Ames, his wife, and Edgar 
Ames, executor of Henry Ames, deceased, of the city of 
St. Louis, Missouri, parties of the first part, and Mary H. 
Thistle, wife of John P. Thistle, to her sole and separate 
use and benefit, of Lafayette county, Missouri, party of 
the second part, witnesseth,” &. The granting clause in 
the deed, as well as the habendum, is merely “unto the said 
party of the second part, her heirs and assigns forever.” 
In the creation of a separate estate it is well settled, by a 
long series of adjudications, that technical words or a par- 
ticular form of phraseology are unnecessary ; that it is suffi- 
cient if from the words employed the intention to create 
such an estate be unquestionably evident. 1 Bishop Law 
of Marr. Wom., § 825, and cases cited; 2 Story Eq. Jur., § 
1380 et seg. and cases cited. Nor do we regard it at all ma- 
terial that the words “to her sole and separate use and 
benefit’ occur neither in the granting nor habendum 
clauses of the deed. Equity looks to the intention—wil] 
glean it, if possible, from the four corners of the instru- 
ment, and will not allow such intention to fail by reason 
merely of the accidental mislocation of the words designed 
to impress the estate conveyed with a particular character, 
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and thus effectuate a specific purpose. If the words em- 
ployed are not to receive the meaning we regard as intended | 
to be ascribed to them, then they are meaningless; but the 
rule is to give, if it may be, to every word in the writing 
its appropriate meaning, an not to suffer the very inten- 
tion to be defeated, although it is unequivocal and mani- 
fest, by a hair-spun, technical construction of the 
instrument. Clark v. Maguire, 16 Mo. 302. In the present 
case the words used are technically apt and correct, and, 
had they been assigned to a certain place in the deed, not 
a shadow of doubt could arise as to the effect to be given 
them. Shall their mere locality, the result of the blunder 
of the scrivener who drew the deed, thwart the obvious 

intention which gave that deed its existence? To sucha 
question a negative is the only answer we can return. No 
case like the one before us is to be found in the books, but 
we are well satisfied that, in reaching the conclusion that 
the defendant became possessed of a separate estate, we 
do only announce something in accord with well-settled 
principles and cases. 

II. We are thus led to consider the effect of the note 
whose payment was decreed by the court below. In re- 
2 : now spect to this matter, it is wholly immaterial 
BOUND: blank ° 
note. whether the note was complete when signed 
by defendant or not. Having ascertained that she possessed 
a separate estate in the land mentioned in the deed, she, 
in regard thereto, was a feme sole to all intents and pur- 
poses, and could execute a note in blank as well as one of 
the sterner sex, and be as much bound thereby. While it 
is true that, at law, a woman having separate estate could 
make no contract of the sort, in equity the rule is entirely 
different, and so firmly established as to require no citation 
of authorities. 

III. But it is strenuously insisted that, conceding the 
correctness of the foregoing positions, still the decree ren- 
3 — : wife's dered must meet with reversal, because the 

hustend. ” note in suit was made from the wife to her 
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husband; is a nullity both at law and in equity,.and was 
therefore incapable of being transferred by the husband to 
plaintiffs, or of becoming in their hands the basis of the 
present procedure. The soundness of this view, so far as 
regards an action at law, cannot be questioned; but in 
equity husband and wife are not, in a large number of 
cases, regarded as one and the same person. They, for 
this reason, may sue and be sued, contract and be con- 
tracted with, and become the creditor or debtor of each 
other with like effect, so far as regards equitable contem- 
plation and rights, as if they had never become one 
flesh. Gardner v. Gardner, 7 Paige 112; 2 Story Eq. Jur., 
$$ 1368, 1370, 1372, and cases cited; Willard’s Eq. Jur. 
634, 646, 647, 648, 649, and cases cited; Wilcox v. Todd, 
64 Mo. 388. Holding these views, we affirm the judgment. 


All concur. 
AFFIRMED. 





Gray, Plaintiff in Error, v. YAteEs. 


Statute of Limitations: INFANCY: TEN YEARS’ ADVERSE POSSESSION 
is a bar to an action of ejectment brought by one who was a minor 
at the time the adverse possession commenced, but attained his ma- 
jority more than three years before the expiration of the ten-year 
period. 


Error to Louisiana Court of Common Pleas,—Ilon. Gitcurist 
Porter, Judge. 





Thos. L. Anderson, Jr., for plaintiff in error. 


- 


I. C. Dempsey aud Robinson § Smith’ for defendant 
in error. 





Hoven, J.—This was an action of ejectment. The 
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defendant had judgment in the court below, and the plaint- 
iff has brought the case here by writ of error. The de- 
fendant admitted that the plaintiff had a good paper title, 
and, to defeat a recovery, relied solely on the statute of 
limitations. The defendant’s adverse possession began 
January Ist, 1865. The plaintiff was at that time a minor, 
but became of age January 10th, 1870. The present 
action was instituted October 18th,1875. Whether on the 
facts stated the plaintiff was barred by the statute of lim- 
itations, is the only question presented by the record. 
This question depends for its solution upon the construc- 
tion to be given to Sec. 4 of the statute of limitations, 
(Ch. 191, Genl. Stat. 1865.) The first section of the chapter 
provides that all actions for the recovery of lands, or the 
possession thereof, shall be brought within ten years after 
the right of action or of entry shall have accrued. The 
fourth section provides that if any person entitled to com- 
mence an action or make an entry be, at the time such 
right accrues, within the age of twenty-one years, or in- 
sane, or imprisoned, or a married woman, “the time dur- 
ing which such disability shall continue shall not be deemed 
any portion of the time in this chapter limited for the 
commencement of such action or the making of such 
entry; but-such person may bring such action or make 
such entry after the time so limited and within three years 
after such disability is removed; provided, that no such 
action shall be commenced, had or maintained, or entry 
made, by any person laboring under the disabilities speci- 
fied in this section after twenty-four years after the cause of 
such action or right of entry shall have accrued.” The 
plaintiff contends that where a right of action accrues to 
an infant, and the period during which the minority there- 
after continues is less than ten years, such time is not to 
be counted, and the plaintiff has ten years after attaining 
his majority in which to bring snit. The fourth section refers 
to the first, and must be construed in connection with it, 
and while the language employed is not as full and precise 
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as it should be perhaps, we think its true meaning may be 





’ fairly declared to be that when a right of action or of 
| entry accrues to any person laboring under any of the dis- 
4 abilities therein enumerated, the period during which such 


disability continues, though more than ten years, shall not 
constitute a bar to his or her action or entry, but he or she 
may within three years after the removal of such disa- 
bility, and within twenty-four years after such right of 
action or entry accrued, institute such action or make such 
entry. Ifthe disability has existed fora period of time less 
than ten years, the person laboring under such disability 
must institute his suit within three years after the removal 
of the disability, unless said three years, together with the 
period of the disability, are less than ten years, in which 
event such person is entitled to the unexpired portion of 
the ten years; for all persons are entitled to ten years in 
any event. When a party has the three years given by the 
fourth section, and the whole period of the ten years given 
by the first section, the right of action or of entry is 
barred. In other words, when ten years have elapsed since 
the right of action accrued, and three of those years have 
been free from disability, the right of entry is barred. A 
like construction has been given to a similar statutein New 
York in the following cases: Smith v. Burtis, 9 Johns. 
180; Jackson v. Johnson, 5 Cow. 93, 94; Willson v. Betts 
4 Denio 208, 209, The judgment is affirmed. The other 
judges concur. 

AFFIRMED, 
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Tue Strate v. MILER, Appellant. 


Ex Parte Allen, ante p. 534, affirmed. 

2. Accomplice: AIDING AND ABETTING MURDER. An instruction that 
if defendant was present aiding, abetting and assisting another in 
resisting arrest by an officer of the law, or in the killing of the offi- 
cer which ensued, or was present ready to render such assistance as 
might be necessary, he was guilty of murder in the first degree, is 
not objectionable as holding defendant responsible for the act of the 
other without proof of any prior or present agreement or combina- 
tion between them; especially when taken in connection with 
another instruction to the effect that the jury should acquit unless 
defendant was willfully, deliberately, premeditatedly, on purpose 
and of his malice aforethought present at the killing, and aiding, 
abetting, comforting and assisting in it. 

8. Instructions are properly refused when they are but repetitions 
of others already given, or ignore evidence in the case, or announce 
abstract propositions of law having reference to no facts in evi- 
dence. 

4. Practice, Criminal: CONTINUANCE: CONTRADICTION OF ABSENT 
witxess. The act of February 17th, 1875, (Acts 1875, p. 104,) ap- 
plies to criminal cases, and permits the State to show that an absent 
witness has made a statement conflicting with one which has been 
read to the jury by the defense, under an agreement with the prose- 
cuting attorney, made, as permitted by the act, to avoid a continu- 
ance, that it should be received and read as the testimony which the 
witness, if present, would give. 

5. A Verdict against the defendant on an indictment consisting of 
several counts, all of which charge the crime of murder in the first 
degree, is good without specifying the count on which the jury 
find him guilty. 

6. Practice, Criminal: INDICTMENT IN SEVERAL COUNTS: ELECTION, 
When one count of an indictment charges that defendant join‘ly 
with another shot and killed athird person, and other counts charge 
him with being present aiding and abetting the other in the killing, 
the State will not be compelled to elect on which count she will go 
to trial. 

































Appeal from Lafayette Criminal Court.—The case was tried 
before Wituram Watker, Esq., sitting as tempo- 
rary or special judge. 
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B. L. Woodson and J. N. Southern for appellant. 
J. L. Smith, Attorney-General, for the State. 


Henry, J.—At the February term, 1877, of the crimi- 
nal court of Jackson county the defendant and one Richard 
Green were jointly indicted for the murder of Henry H. 
Hughes. Green was tried in the Jackson criminal court 
and convicted, and has expiated his crime on the gallows, 
Miller was tried at the March term, 1878, of the criminal 
court of the sixth judicial circuit, held at Lexington, in 
Lafayette county, to which a change of venue was awarded. 
Hon. H. H. Hill, judge of that court, being absent and un- 
able to be present, an election was held under the act of 
March 19th, 1877, regular in all respects, if said act apply 
to that criminal cireuit, and William Walker, Esq., was 
elected to preside during that term, and presided at the 
trial of Miller. The important question growing out of 
the election of the Special Judge has been considered and 
1. BX PARTE ALLEN, decided at this term in the case of Hz parte 
reve. ' Allen, ante p. 534, and it is not necessary 
to notice it here. The facts of the case, as testified by 
William Fisher for the State, are that H. H. Hughes, 
who was deputy marshal of Jackson county, Missouri, 
had a warrant for the arrest of Green and Miller for an 
assault upon one Henry Mensing, with intent to kill. 
Green, Miller, Winn, and Gilchrist were chopping wood 
in Jackson county for witness Fisher, and occupied a 
double cabin in the timber. On Saturday evening, Feb- 
ruary 10th, 1877, Hughes went to the residence of Fisher 
and got Fisher to accompany him to the cabin. They 
reached the cabin between seven and eight o’clock, and the 
four wood-choppers were sitting playing cards by firelight, 
on a box. Fisher entered first, followed by Hughes. As 
Fisher went into the cabin he saw Miller put his right hand 
on the handle of a pistol on his right side, but whether 
| 
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putting it in or taking it out could not say. Green got 
up and stepped back in the corner near the fireplace, 
Gilchrist passed out by Hughes, and Miller remained sit- 
ting. Hughes walked to near the end of the box; the 
parties were playing cards; looked at the boys and said to 
Miller, “Is your name Frank Miller?” Miller said it was. 
Hughes then remarked to him that he had a warrant for 
him and Richard Green. He then looked at Winn, who 
was standing in a corner of the cabin, and said he believed 
he was the man he wanted. Winn told his name, and 
Fisher then, pointing to Green, told Hughes that he was the 
man. Hughessaid, “ Yes, he is the man.” Hughes had his 
right. hand in his right overcoat pocket, and took the war- 
rant from his left pocket with his left hand, and read it. 
Before he finished reading it, Green, stooping as he did it, 
gave the end of the box a kick with his right foot. Hughes 
returned the paper to his pocket and said to Miller, “I un- 
derstand you have a pistol; please give it to me.” Miller 
neither said nor did anything. Just then Green said to 
Hughes, “ You get out of here, and be d—d quick about it,” 
and immediately fired a pisto] at Hughes, and almost at the 
same moment another shot was fired, but by whom wit- 
ness could not state. Green immediately fired again; 
Hughes fell out of the door. As Fisher started to lift 
Hughes up, Miller held a pistol in both hands and presented 
it at Fisher, saying, “Hold, hold, Will; don’t you inter- 
fere.” When Hughes fell outside, Green went out over 
him, Fisher followed and Miller next, and again presented 
his pistol at Fisher and told him not to interfere. Miller 
then called out to Green, who had gone into the woods, 
“O wait; where are you?” Green answered, and he and 
Miller went off together. This was substantially the evi- 
dence of Fisher. Gilchrist testified that he saw no pistol 
on Miller’s person; thought he would have seen it if the 
handle had been exposed to view. Winn’s testimony was 
that Miller did not have a pistol in his hand until after 
Green fired twice, and that Hughes, he thought, fired one 
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of the three shots that were fired, and that Miller did not 
rise to his feet until the shooting was all over; that Miller 
had no pistol on his person when Fisher and Hughes came | 
into the cabin. Green and Miller came from Kansas‘to 
Jackson county together. Miller worked about two years 
“for an uncle of Green in Iowa, and in the fall of 1876 went 
to Topeka, Kansas, where he first met Green. From there 
they came to Kansas City, just before Christmas, 1876, and 
were together until the murder of Hughes, after which 
Loth fled together and together were arrested. 

There were instructions given for the State as to what 
constituted aiding and abetting one in the perpetration of 
2. accompuce: a crime, and the others were identical with 
niding and abet- e ° ° ° 
ling murder. those given in the Green case, which this 
court held to be correct declarations of law. See the case 
reported 66 Mo. 631. On the subject of abetting and aiding, 
the court instructed the jury, for the State, that if defend- 
ant was present aiding, abetting and assisting Green in 
resisting said arrest, or in perpetrating said killing, or was 
present ready to render such assistance as might be neces- 
sury, he was guilty of murder in the first degree. Defend- 
ant’s counsel insist that the principle underlying the instruc- 
tions for the State is that Miller is criminally responsible 
for Green’s acts, although no prior or present agreement 
or combination between them was shown. We do not 
think that they bear any such construction, and the third 
given for defendant declared that the jury should acquit 
Miller unless he was willfully, deliberately, premeditatedly, 
on purpose and of his malice aforethought present at the 
killing, and aiding, abetting, comforting and assisting 
Green in killing Hughes. 

The substance of the second and fourth instructions, 
asked by defendant and refused, was contained in his third. 
8. ixstavotions. The fifth vas properly refused, because there 
was some evidence of a previous understanding between 
Green and Miller to resist an arrest. It was circumstan- 
tial evidence, but it was for the jury to determine its 
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weight and significance. The seventh was rightly refused, 
because it was a mere abstract proposition of law. If 
the jury had been instructed as therein asked, that de- 
fendant and Green had a right to be together and engage 
in wood-chopping or any other lawful business, and were 
lawfully together in the wood-chopper’s cabin, and were 
entitled to the protection of the law in their personal lib- 
erty until restrained thereof by due process of law, it could 
have had no possible bearing on the case. There was no 
evidence that any one was endeavoring illegally to restrain 
them of their liberty. So of the ninth instruction; there 
were no facts in evidence to justify the court in giving it. 
All the evidence proved an active resistance of the officers 
by Green, and the court explicitly instructed the jury to 
acquit Miller unless he was actively aiding and assisting. 
The eighth instruction was but a repetition of those which 
had been given. 

Before the trial commenced defendant applied for a 
continuance and filed his affidavit, stating the absence of 
4. PRACTICE, CRIM: Zac. Winn, who had been summoned as a 
ance: contradie- witness in his behalf,and what facts he would 
tion of absent a . - 
witness. testify to if present. The prosecuting attor- 
ney then admitted that, if present, Winn would so testify. 
Thereupon the court overruled the motion and ordered the 
trial to proceed. After defendant closed his evidence, 
having read to the jury his affidavit for a continuance as 
containing the testimony of Winn, the State was permit- 
ted to introduce a witness to testify to statements made by 
said Winn while testifying in the Green case, contradicting 
some of the facts which defendant’s affidavit alleged that 
Winn would testify to. Defendant objected, because no 
foundation had been laid for contradicting Winn in that 
manner. The act of February, 1875, expressly authorizes 
a contradiction in that mode. 

There were three counts in the indictment, each charg- 
ing Green and defendant with murder in the first degree. 
5. A VERDICT. The jury, in their verdict, did not specify 
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under which count they found defendant guilty, but as 
each charged the crime of murder in the first degree, we 
cannot see why it was necessary to state in the verdict 
upon what count their finding was made. If, as charged 
in one count, they both assaulted, shot and killed Hughes, 
they were both guilty of murder. If, as charged in the 
other counts, Green shot and killed, and defendant was 
present aiding and abetting, defendant was equally guilty 
with Green of murder in the first degree. 

The court was asked by defendant to compel the State 
to elect under which count she would try the defendant, 
6. PRACTICE, CRIM- but the court refused, and of this defendant 


INAL: indictment é : 
inseveral counts: Complains. The court committed no error 


election. 

in overruling the motion. State v. Porter, 26 Mo. 201; 
State v. Turner, 63 Mo. 436; State v. Sutton, 64 Mo. 107. 
The trial was in all respects fairly conducted. The rulings 
of the court were as favorable to the defendant as the law 
would permit. The evidence was sufficiently balanced to 
prevent this court from reversing the judgment on the 
ground that the evidence did not warrant the verdict, 


and, all concurring, the judgment is affirmed. 


AFFIRMED. 





Jackson v. Bowzgs et al., Appellants. 


1. Pleading: PRACTICE IN SUPREME couRT. A motion to strike out 
parts of a pleading should indicate the parts to which objection is 
made in such a manner that they may be ascertained. If this is not 
done, the Supreme Court cannot examine the ruling of the trial 
court upon the motion. 

2. Practice. After judgment against several defendants it was dis. 
covered that one of them was a married woman, and, as to her, the 
judgment was erroneous. Pending a motion for a new trial, and at 
the same term at which the judgment was rendered, on plaintiff's 
motion it was set aside, the suit was dismissed as to the married 

38 
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woman, and judgment was entered anew upon the verdict against 
the remaining defendants. Held, no error. 


8. Homestead of Heir as Affected by Ancestor’s Debt: sus- 
STI: UTED Note. The ancestor of defendant died indebted ona promis. 
sory note and seized of real estate, the title to which passed, by 
descent, to defendants, who at the time were adults, were heads of 
families and occupied the land. By arrangement between defend- 
ants and the holder of the note, he surrendered it and accepted their 
note in lieu of it. Judgment having been subsequently obtained 
against them upon this note, execution was levied upon the land 
and a sale was made. In ejectment by the purchaser at this sale, 
Held, that, as against him, defendants were not entitled to a home- 
stead in the land. Being adultsat the time of their ancestor’s death, 
the property did not descend to them as a homestead, under Sec. 5 
of the homestead law, (Wag. Stat., p. 698,) but came subject to the 
creditor’s claiin, and this was not extinguished by the substitution 
of their note for that of their ancestor. 

4. Homestead: execution. As against a purchaser of land at exe- 
cution sale, occupancy at the time of the sale is not alone sufficient 
to create a homestead in the headof a family. It must have existed 
at the time the levy was made. 

5. Instructions which ignore an issue in the case are properly re- 
fused. 


Appeal from Cooper Circuit Court—Hon. G. W. Miter, 
Judge. 


John Cosgrove for appellants, made the following, 
among other points: At the death of Fanny Bowles the 
title of the real estate in question vested in appellants by 
operation of law. (Wag. Stat., p. 529,§ 1.) They owed 
Jackson nothing at that time. More than two months 
afterwards they gave their note to Jackson and took up 
her note. Certainly there was no debt owing by them to 
respondents at the time they became seized of the prem- 
ises in suit. Their deed, so to speak, is of date at the 
death of their mother. Hence Shindler v. Givens, 63 Mo. 
894, and Lincoln v. Rowe, 64 Mo. 138, are not applicable to 
this case, and instruction number 3, given to respondents, 
should have been refused. The debt upon which the first 
suit was brought was treated by respondents as the debt of 
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appellants, and no attempt was made to collect it out of 
the estate of Fanny Bowles. The court erred in not giv- 
ing instructions numbers 5 and 7, asked by appellants. 
This was a proper question for the jury to pass upon under 
the evidence. The surrender of the note of Fanny Bowles 
to appellants by Jackson, and the acceptance of their note 
of dute May 9th, 1872, was a payment prima facie at least, 
and the retention of appellants note and the bringing of 
suit thereon by Jackson, without offering to return the 
same, made it a payment of the debt of Fanny Bowles. 
Edwards on Bills & Notes, (2 Ed.) 546; Appleton v. Kennon, 
19 Mo. 640; Lawson v. Gudgel, 45 Mo. 480. 


Draffen & Williams for respondeuts, made the follow- 
ing, among other points: 1. The appellants derived title 
to the property, by inheritance, from their mother. Their 
interest was subordinate to that of her creditors, and they 
could not claim the property against debts which she owed, 
Not being within the provisions of section 5 of the home- 
stead act, being both of age, they could have no homestead 
in the lot against creditors of herestate. Their homestead 
rights could not attach until her debts were paid. The 
plaintiff, Jackson, had a claim against her estate, and if 
the substitution of their note for that of their mother 
be regarded as a payment of her debt, then they did not 
acquire the homestead until their note was accepted, and 
under section 7 of the homestead law, as the debt had be- 
come theirs and existed at the time of acquiring the home- 
stead, the property was not exempt as against that debt, 
and the plaintiff’s second instruction was rightly given. 
Sloan v. Waugh, 18 Iowa 224. 2. The appellants’ first in- 
struction was properly refused. In addition to leaving 
out of view the provision of section 7, it only required the 
jury to find that defendants were living upon the prop- 
erty at the time of the sale; not at the time of the levy. 


Norron, J.—This is an action of ejectment to recover 
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part of lot 5 in the city of Boonville. The answer of de- 
fendants admits that they were in possession of the prop- 
erty, but denies the right of plaintiffs to recover, and al- 
leges that plaintiffs’ claim to said property is founded on a 
purchase made by them in October, 1874, at a sale maie 
by the sheriff of Cooper county, under an execution issue:| 
on a judgment against defendants and in favor of plaintiff 
Jackson; that at the date of the levy and sale by the 
sheriff they were entitled to hold and claim the said prem- 
ises as a homestead; that they were housekeepers and 
heads of families, and resided, at the date of the levy and 
sale, on said premises and were keeping house thereon; 
that the premises did not exceed thirty square rods of 
ground, nor exceed in value $1,500, and that the city of 
Boonville, where the lot was situated, did not contain more 
than 40,000 inhabitants; that prior to said sale they caused 
the sheriff to be notified of their claim. The plaintifts, 
by replication, put in issue the new matter set up in the 
answer and further pleaded that the house and lot in con- 
troversy was purchased by one Fanny Bowles, who was 
the mother of the defendants and from whom they inher- 
ited the property, and that plaintiff, Andrew Jackson, 
loaned her a part of the money to pay for the same and 
received her note therefor; that she departed this life, and 
when he was about to have her estate administered upon 
and his demand probated, and said property sold to pay off 
said claim, the defendants, for the purpose of inducing and 
procuring the plaintiff, Andrew Jackson, to grant an ex- 
tension of time for the payment of said note and to pre- 
vent the sale of said property, did by themselves and their 
attorney represent and state to said plaintiff that they 
were the sole heirs to said property, and that if he would 
accept and receive their note, and surrender and deliver up 
the note of their said mother, for the payment of which 
the property in controversy was liable and subject, and not 
cause the same to be sold, his debt would still continue to 
be equally secure and the property would remain as liable in 
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their hands for its payment as before; that, being ignorant 
and unlearned, he was induced by the representations and 
actions of said defendants and their attorney to take the 
note of the defendants in exchange for the note of their 
mother, and that, they afterwards refusing to pay the same, 
he obtained judgment upon said note and sold said prop- 
erty, and that it would be a fraud upon the plaintiffs to 
allow the defendants now to set up any such claim; and 
that by their acts and conduct they were estopped from 
claiming a homestead in said property; and, further, that 
said debt under which the property was sold accrued long 
prior to the time when the defendants acquired said prop- 
erty, and that, as against said debt, the defendants were not 
entitled to a homestead in said lot, and that there could be 
no homestead in property owned by tenants in common. 
On the trial judgment was rendered for plaintiffs, from 
which the defendants have appealed to this court. 

A reversal of the judgment is sought because of the 
alleged errors of the trial court in overruling defendants’ 
motion to strike out parts of replication; in sustaining the 
motion of plaintiffs (filed while the motion of defendants 
for a new trial was pending) asking that the judgment be 
set aside and the suit dismissed as to Lizzie Myers, and 
the entry of judgment against defendants in accordance 
with the verdict, and in giving improper and refusing 
proper instructions. 

1. The motion to strike out parts of replication does 
not sufficiently designate the parts thereof sought to be 
1. pieapine: prac- stricken out, and for that reason the action 
tice in Supreme ° ° ° 
Court. of the court in overruling it cannot be con- 
sidered here. The motion asks that al] that portion of the 
replication setting up new matter and included in brackets 
be stricken out. No such indications appear in the record 
before us, and under the authority of Pearce v. McIntyre, 
29 Mo. 423, we cannot look into it. 

2. Nor do we perceive any error in the action of the 
court in setting aside the judgment and permitting plaint- 
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9. PRACTICE. itts to dismiss the suit as to Lizzie Myers, 
against whom a default had been taken and judgment ren- 
dered, it appearing after the rendition of judgment that 
she was a married woman. ‘This being done at the same 
term at which the judgment was rendered was permissible 
under sections 3 and 6, Wag. Stat.,p.1034. Thompson »v. 
Mosely, 29 Mo. 477. 

The evidence on the trial tended to prove the respect- 
ive theories relied upon by parties in the answer and 
replication, and, no point having been made on its admis- 
sibility, the only remaining question for disposition arises 
out of. the action of the court in giving and refusing in- 
structions. The following instructions were given for 
plaintiff, to which defendants excepted: 1. The first is 
substantially as follows: that the sheriff’s deed passed the 
title to the lot to the plaintiff, unless the defendants were 
entitled to a homestead therein. 3. The jury are in- 
structed that, if they shall find from the evidence that 
Fanny Bowles, prior to her death, was indebted to the 
plaintiff, Andrew Jackson, for money borrowed to pay off 
an incumbrance on said property, and that she was then 
the owner of said property sued for, and that these de- 
fendants acquired title to said property by inheritance 
from said Fanny Bowles, and that the debt upon which 
the judgment and sherifft’s deed read in evidence was based 
was merely a continuation of the former debt, and a mere 
substitution of the note of the defendants for the note of 
said Fanny Bowles, the debt being the same, then said 
debt existed prior to the acquiring of the property sued 
for by defendants, and they are not entitled to a homestead 
therein as against said debt, and the verdict of the jury 
must be for plaintitis. 4. The jury are further instructed 
that, before the defendants can be entitled to the property 
sued for on the ground that it is a homestead, they must 
satisfy the jury by evidence that each of them was at tiie 
date of the levy and sale of said property a housekeeper 
or head of a family, and that at said date the said prop- 
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erty was used by euch of them as a homestead, in good 
faith as such; and if either one of said defendants has 
failed to make said proof, then the jury, as to the interest 
of such defendant in said property, must find for the 
plaintiffs. It is claimed that the first instruction is wrong 
in referring to the jury a question of law as to a home- 
stead. If this instruction stood alone, the objection would 
be well taken, but when considered in connection with the 
one numbered four, supra, and one numbered six, given for 
defendants, in which the jury are told what is necessary 
to constitute a homestead, it is entirely removed. 
Nor can we see any error in the third instruction. The 
defendants were adult heirs of Fanny Bowles, deceased, 
8. HoMesteaD or Who owned the lot in dispute at the time of 
HEIR AS AFFECTED 
BY NCHS TOR’ 8 her death, and for the reason that they were 
note. adults it did not descend to them as a home- 
stead under section 5 of the homestead law. While at her 
death the land descended to them, and the title thereto 
was cast upon them by descent, they took it subject to be 
charged with the payment of the debts of their ancestor, 
The debt due to Jackson from Fanny Bowles was con- 
tracted for money used by her in paying off an incumbrance 
on the property, and there can be no doubt about the right 
of Jackson, after her death, to have proceeded under the 
administration laws, and have subjected it to sale for the 
payment of his debt, and the mere acceptance of the note 
of the defendants by plaintiffs, after her death, was neither 
an extinguishment nor payment of the original debt. Prom- 
issory notes, either of a maker himself or of a third per- 
son, are often received by the holder or the creditor in 
payment of the original note or debt due by the maker, 
and the question often arises when and under what cireum- 
stances the receipt of the substituted note will be deemed a 
due and absolute extinguishment or satisfaction of the 
original debt or note, or not. In general, by our law, the 
receipt of a promissory note of the maker, or of a third per- 
son, will be deemed conditional satisfaction only of the orig- 
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inal debt or note of the makers, (that is, if the substituted 
note so received is regularly paid.) Unless otherwise agreed 
upon by the parties, itis at most, therefore, only prima 
facie evidence of satisfaction, rendering it necessary that 
the party receiving the substituted note should account for 
it before he will be entitled to recover upon the original 
debt or note. But if it is agreed between the parties that 
the substituted note shall be an absolute payment of the 
original debt or note, then it will operate as an absolute 
satisfaction or extinguishment thereof. Story on Prom. 
Notes, § 404; Appleton v. Kennon, 19 Mo. 637; Leabo v. 
Goode, ante p. 126; Strachn v. Foss, 42 N. H. 43; Heard 
v. Evans, 1 Freem. Ch. (Eng.) 79; 2 Wash. on Real Prop. 
173. If it was the understanding and agreement that the 
note of defendants was given and accepted, not in payment, 
but as a mere substitution or continuation of the original 
debt of Fanny Bowles, (which question was properly re- 
ferred to the jury by the instruction,) we are ata loss to 
perceive on what principle the defendants could be allowed 
to assert a homestead right in the property chargeable with 
the payment of such debt, which was contracted long an- 
terior to the acquisition of any title therein by defendants, 
and which descended to them saddled with this charge 

It is also insisted that the court committed error in re 
fusing the first, second, fifth and seventh instructions asked 
by defendants. They are as follows: 1. Although the 
jury may find from the evidence in this case that Andrew 
Jackson, one of the plaintiffs, loaned the sum of $200 to 
Fanny Bowles during her life-time, and that said Fanny 
executed her note therefor to the said Jackson, and that 
the said money so borrowed was used in paying for the 
premises in the petition described; and if they further find, 
after the death of the said Fanny, the defendants, Charles 
Bowles and Louisa Coffer, executed their note to the said 
Jackson and took up the note of Fanny Bowles; and if 
they further find that Andrew Jackson brought suit on the 
note given by Charles Bowles and Louisa Coffer and re- 
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covered judgment thereon, and that Jackson caused execu- 
tion to issue on said judgment, and that the sheriff of 
Cooper county levied on the land described in the petition 
and sold the same to the plaintiffs; and if they further 
find that the defendants are the only children and heirs at 
law of Fanny Bowles, deceased, and that each of the de- 
fendants have families and occupy the premises jointly or 
severally as a homestead, and did so occupy it at the time 
of the sale by the sheriff to plaintiffs, claiming the same as 
a homestead, then the plaintiffs cannot recover unless the 
jury further tind that the premises described in the petition 
included more than thirty square rods of ground and ex- 
ceeded in value $1,500, and they must find their verdict for 
the defendants. 2. The jury are instructed that if they 
find from the evidence that Fanny Bowles died seized of 
the real estate and premises described in the petition, and 
that these defendants are her children and only heirs at law, 
then, as a matter of law, the title to said premises at the 
death of said Fanny passed to and vested in these defend- 
ants, and if they further find that these defendants had 
and still have families, and that they have possession of said 
premises, and had at the time of the sale by the sheriff to 
plaintiff, then the jury must find for defendants, unless the 
premises exceed in quantity thirty square rods of ground 
and $1,500 in value. 5. If the jury believe from the evi- 
dence that the note given by defendants to plaintiff, An- 
drew Jackson, was by him accepted in payment of the 
note given to said Andrew Jackson by the said Fanny 
Bowles, then the court instructs the jury that the property 
in controversy is not subject to execution and sale under 
the judgment obtained on said note, unless they further 
find that the property included more than thirty square 
rods of ground or exceeds in value the sum of $1,500. 7. If 
the jury believe from the evidence that the note signed 
by Charles Bowles and Louisa Coffer was given by them, 
and accepted by Jackson, in payment of the note held by 
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him against Fanny Bowles, then the plaintiffs acquired no 
title at the sheriff’s sale, and cannot recover in this suit. 

The first and second instructions were properly re- 
fused, because the jury were told by them that an occupancy 
4. nomesteap: ex. Of the premises at the time of the sale alone 
ae. was sufficient to create a homestead. 

The fifth and seventh were also properly refused, be- 
cause they ignored the question of occupancy entirely, and 
5. instructions. would have authorized the jury to have 
found a verdict for the defendants, although they might 
have believed that defendants had never occupied the 
premises as a homestead. 

The cause was given to the jury in the most favorable 
light to defendants, when the court, at their instance, gave 
the following instruction: ‘That a homestead may be 
acquired and claimed by a tenant in common; and the 
court further instructs the jury that if they believe from 
the evidence that, at the time of the sale of the property 
in controversy by the sheriff, the entire property did not 
include more than thirty square rods of ground, nor ex- 
ceed the total value of $1,500, then the property was 
exempt from levy and execution as a homestead, and the 
jury will find for the defendants.””’ When this instruction 
is considered it would seem that defendants have no right 
to complain, for in view of the evidence disclosed by the 
record it is almost equivalent to directing the jury to find 
for the defendants. It is not at all necessary to a proper 
disposition by us of the cause to determine the question 
whether a tenant in common can avail himself of the 
homestead act, and, if so, under what circumstances the 
claim can be asserted. It appears that the damages claimed 
in the petition was $100; the verdict and judgment was for 
$126. For the excess of $26 plaintiffs have entered a re- 
mittitur in this court. Judgment affirmed, in which the 
other judges concur. 

AFFIRMED. 
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Crews v. Lackuanp et al., Appellants. 


1. Practice, Civil: pLeEapInG: PARTNERS. The common-law rule 
which prohibited recovery against any one of several defendants 
sued as joint contractors, unless the proof showed a joint contract, 
has been abrogated by section 32, p. 1019, Wag. Stat. Under that 
section a plaintiff, suing several as partners for breach of contract, 
may recover against such as he can prove to be parties to the con- 
tract without proof of the partnership. 

2. An Instruction which ignores an issue in the case should not be 
given. 

3. Damages: aN instruction which fails to limit the amount of 
damages that may be assessed by the jury to that claimed in the 
petition is objectionable. 


Appeal from Audrain Circuit Court,—Ilon. Giucurist Porrer, 
Judge. 


McFarlane § Trimble, Hockaday § Silver and H.C. 


Lackland for appellants, 
Kennan § MeIntyre for respondent. 


Suerwoop, C. J.—Defendants, sued as partners for 
breach of an alleged contract in reference to the herding 
of cattle, denied all the allegations of the petition. Trial 
had, evidence corflicting, and verdict against both defend. 
ants. For plaintiff were given the following instructions : 
1. The court instructs the jury, where parties to a contract 
differ and contradict each other in regard to terms and 
conditions of the contract, that the jury may take into 
consideration the acts and conduct of plaintiff and defend- 
ants, and all other facts and circumstances in the case, in 
ascertaining the true import and meaning of the contract, 
and that if they believe the weight of evidence in the case, 
taken altogether, isin favor of the plaintiff, their verdict 
shoutd bein his favor. 2. If the jury believe from the evi- 
dence in the cause that the defendants, or either of them, 
made a coutract with plaintiff to take and herd for defend- 
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ants two hundred or more cattle in Audrain county during 
the season for herding in the year 1873, and agreed to pay 
him therefor $2 per head, and plaintiff secured ground and 
water sufficient for that purpose, and stood ready to take 
and herd said cattle, and that defendants failed to furnish 
plaintiff said cattle, and that plaintiff relied upon the un- 
dertaking of defendants, and was thereby prevented from 
getting other cattle to herd, they must find for the plaintiff 
aud assess his damages at the contract price, or such other 
actual damage as the evidence in the case shows that the 
plaintiff has sustained by defendants’ breach of their said 
contract. 8 The jury are instructed that the measure of 
damages is the actual damage plaintiff has sustained (if 
any) in the premises by reason of the defendants’ breach 
of the contract sued on; and if they believe from the evi- 
dence that defendants contracted with the plaintiff to fur- 
nish plaintiff two hundred head of beef cattle to lerd in 
the summer of 1873, and that plaintiff hired hands, dug 
ponds and rented pasture at great expense, and stood ready 
and. willing to receive said cattle to herd for defendants, 
and defendants failed to furnish said cattle, then they 
ought to find for the plaintiff in a sum equal to the actual 
damage the evidence shows has accrued to plaintiff by 
reason of defendants’ failure to keep and perform the agree- 
ment with plaintiff as entered into, and assess in plaintiff’s 
favor a sum in dollars and cents as damages. 

For defendants these instructions were given: 1. If 
the jury believe from the evidence in the case that the con- 
tract relied on was that plaintiff would herd the cattle of 
defendants only upon condition that defendants bought 
cattle, and that defendants failed to purchase any cattle, 
then the verdict should be for defendants. 2. The court 
instructs the jury that the burden of proof in this case is 
upon the plaintiff, and if they believe the evidence to be 
evenly balanced, the verdict should be for the defendants ; 
80, also, unless the preponderance of evidence is in plaint- 
iff’s favor. Defendants also asked the following instrue- 
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tion, which was refused: 8. The defendants are sued in 
this action as partners, and the burden of proof on this 
point is upon the plaintiff, and, unless the jury are satisfied 
from the evidence in the case that, at the time of the 
alleged making of the alleged contract, the defendants were 
partners, then the verdict must be for the defendants. 

I. At common law it is quite clear that the third in- 
struction asked by defendants should have been given, 
1. practice, civ: 2 GIf. Ev., § 483; Tuttle v. Cooper, 10 Pick. 
= 281, and cases cited; 1 Chit. Plead. 45; Kimmel 
v. Shultz, Breese 128; Tomlinson v. Collett, 3 Blackf. 436. 
In the case just cited from Massachusetts it was held that, 
if action be brought against three, two of defendants be 
defaulted and the third plead that he did not contract jointly 
with the others, and upon issue joined, verdict and judg- 
ment be in his favor, plaintiff was not entitled to judgment 
against those defaulted, and this upon the ground as stated 
by Lord Ellenborough in Weall v. King, 12 East 452, 
“that the proof of the contract must correspond with the 
description of it in all material respects.” And unless 
altered by statute, the rule of the common law, in this re- 
gard, would still prevail. This alteration has, however, 
occurred. Wag. Stat., § 32, p. 1019, provides: “In all 
actions founded on contracts and instituted against several 
defendants, the plaintiff shall not be non-suited by reason 
of his failure to prove that all the defendants are parties 
to the contract, but may have judgment against such of 
them as‘he shall prove to be parties thereto.” This section 
was passed on in Finney v. Allen, 7 Mo. 416, and it was 
held that in consequence of its enactment a similar instruc- 
tion to the one under discussion was properly refused, and 
that the section was applicable to suits against partners. 

II. The second instruction given for plaintiff is obvi- 
ously incorrect in that it entirely ignores the question of 
2. aninstruction, partnership, and permits a Fecovery against 
both defendants, whether a partnership were proven or not, 
if “the defendants, or either of them, made a contract with 
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plaintiff,” &. Even the liberal provisions of the statute 
before quoted would not cure such an error. It is true 
that this instruction does not, in direct terms, tell the jury 
to find against both defendants if believing that certain 
facts existed, but the instruction does this in effect by 
directing them, in a certain event, to find for plaintiff and 
assess his damages, &. The issue of partnership was dis- 
' tinctly made by the pleading, and yet this issue was 
altogether ignored in this instruction, as well as the others 
given. We have had occasion before to advert to the fault 
of restricting the issues to narrower limits than those made 
by the pleadings. Iron Mountain Bank v. Murdock, 62 Mo. 
70, and cases cited. 

The second and third instructions for plaintiff were 
also erroneous in that they,in their respective conclusions, 
& pamaces: an left it to the jury to say what should be the 
—_—— amount of damages plaintiff should recover, 
regardless of the amount sued for. We mention this error 
merely to condemn it; it has become a harmless one now 
in consequence of a remittitur eutered in the court below 
to the extent of excess of recovery. 

For the error committed in giving the second instruc- 
tion for plaintiff, we reverse the judgment an:l remand the 
cause. All concur. 





REMANDED. 





Ensworti, Appellant v. Barton. 





Pleadings: amenpMEnts. The allowance of amendments to pleadings 
is largely discretionary with the trial court, and this court will not 
interfere unless it is manifest that the discretion has been arbitrarily 
and unjustly exercised. 


Appeal from Buchanan Cireuit Court.—Hon. Jos. P. Gruss, 
Judge. 
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Allen H. Vories for appellant. 
W. H. Sherman for respondent. 


Norton, J.—This is an appeal from the judgment of 
tie circuit court, in sustaining a motion to strike from the 
files of said court an amended petition of plaintiff, and in 
refusing to allow the same to be filed after said motion was 
sustained. It appears that this cause was once before in this 
cvurt, and is reported in 60 Mo. 512. The judgment was 
reversed and cause remanded because of the admission of 
illegal evidence, and in the opinion a suggestion was 
made that the petition stated one cause of action and the 
evidence tended to establish another. 

It appears from the record now before us that, when 
the mandate of this court was filed in the trial court, 
the plaintiff, at the September term, 1874, had leave granted 
him to file an amended petition thirty days before the en- 
suing January term. This order was made on the 29th of 
October, and the amended petition was filed in vacation, 
ou the 22nd day of December, 1874. At the January term, 
1875, defendant tiled his motion to strike out said amended 
petition, alleging as grounds therefor, among others, that 
the same had uot been filed in pursuance of any order of 
the court, and that more than three petitions, filed by 
plaintiff, had been adjudged to be insufficient, in whole or 
in part, upon demnrrer or motion. This motion was sus- 
tained und the petition stricken out, whereupon plaintiff 
again asked leave to file the same, which the court re- 
fused. 

To a great extent the allowance of amendments of 
pleadings in a cause is discretionary with the trial court, 
and with the exercise of this discretion we do not ordina- 
rily interfere. To justify such interference it must appear 
that it has been arbitrarily and unjustly exercised, and it 
is the duty of the party complaining to make this mani- 
fest. In the absence of anything in the record showing 
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that the amended petition was filed within the time pre- 
scribed by the order of the court, we must presume that 
the court determined that question properly, and in the 
absence of any affidavit on the part of plaintiff giving any 
reason whatever why the order had not been complied 
with, or the amended petition had not been filed within 
the time prescribed, we cannot assume to say that the ac- 
tion of the court in striking it out and refusing to allow 
it to be filed was either arbitrary or unjust. It has been 
repeatedly held that motions to set aside judgments by 
default should always be accompanied by an affidavit of 
merits, and should show that there has been due diligence. 
29 Mo. 344; 11 Mo. 193; 10 Mo. 394; 8 Mo. 688. While 
we think trial courts should be liberal in allowing amend- 
ments in furtherance of justice, yet, this being a matter of 
discretion, we do not interfere unless it has been palpably 
abused. Chauvin v. Lounes, 23 Mo. 227. From the record 
before us we cannot say that this has been done in this 
ease, there being no affidavit disclosing diligence, or giv- 
ing any reason why the order of the court had not been 
complied with. Judgment affirmed. All concur. 





AFFIRMED, 





Tue State v. Litrie, Appellant. 


1. Indictment for Assault to Commita Rape. An indictment 
under section 32, 1 Wag. Stat., p. 449, which charges that defendant 
made a felonious assault upon a woman with intent to commit a 
rape in and upon her, and to carnally know her by force and against 
her will, is not defective because the precise words of the statute, 
“ forcibly ravish,” are not used. 

Instruction. The giving of an instruction which is not based 
upon any evidence in the case isa ground for the reversal of the 
indgment. 


to 
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Appeal from Webster Circuit Court.—Ilon. R. W. Fran, 
Judge. 


John O'Day for appellant, cited, as to the sufficiency 
of the indictment, Gouglemann v. The People, 3 Park. Cr. 
15; State v. Scott, 72 N. C. 461; Sullivan v. State, 3 Eng. 
Rep. 400; Com. v. Bennet, 2 Va. Cas. 235; 1 Russell on 
Crimes, (2 Ed.) 686; Bishop on Stat. Crimes, § 484. 


J. I. Smith, Attorney-General, for the State, cited 
State v. Montgomery, 63 Mo. 296; State v. Weber, 22 Mo. 
321; State v. Braunschweig, 36 Mo. 397; State v. Connell, 
49 Mo. 282. 


Norton, J.—The defendant was indicted in the circuit 
court of Webster county, at its March term, 1874, for as- 
sault with intent to commit a rape. Ile was tried, con- 
victed and his punishment assessed at a fine of $100. A 
reversal of the judgment is sought on the ground that the 
indictment does not sufficiently charge the offense; that 
the record does not show an arraignment of the defendant 
and an entry of his plea “not guilty” before the jury 
were sworn; that the court erred in refusing and giving 
instructions; that the verdict is against the evidence. The 
second count of the indictment, on which the defendant 
was convicted, is as follows: “And the grand jurors 
aforesaid, upon their oath aforesaid, do further find, say 
and present that said James Little, on or about the said 
26th day of January, A. D. 1874, at the county of Web- 
ster aforesaid, did unlawfully, willfully and feloniously as- 
sault Effie J. Evans, a female of the age of eighteen years, 
with the unlawful, willful and felonious intent to commit a 
rape in and upon her, the said Effie J. Evans,and to carnally 
know her by force and against her will, contrary to the 
form of the statutes in such cases made and provided, 
and against the peace and dignity of the State.” Wag. 
Stat., § 23, p. 448, makes “the forcib'y ravishing any 

40 
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woman, of the age of twelve years or upwards, a rape,” 
and section 32, page 449, declares it to be an offense for any 
person to make an assault with intent to commit a rape, 
and on this latter section the indictment is founded. 

It is argued that the second count is defective in not 
using the precise words of the statute, “ forcibly ravish.” 
1. spicruestron If the pleader had used the exact lan- 

ASSAULT TO COM- 

MIT A RAPE. guage of the statute, the indictment would 
have been good, but it does not follow that it is bad because 
the identical words were not used, provided words of a like 
import were employed. When, therefore, the draftsman 
charged the felonious assault to have been made with 
the intent to “commit a rape in and upon the person of 
Effie J. Evans, and to earnally know her by force and 
against her will,” we think the statutory offense was fully 
embraced. 

The only witness on the part of the State was Effie J. 
Evans, the prosecutrix, who was twenty-four years of age, 
2 mstevcrion. and she testified that defendant met her on 
the road about half a mile from her home and solicited 
eexual intercourse with her, which she refused; that they 
walked along the road together some distance, with the 
arm of defendant around her neck, and, after some talking 
and urging her to consent, defendant threw her down by a 
tree-top by the roadside and attempted to ravish her; that 
she resisted and threatened to ery out; that defendant put 
his hand on her mouth and told her he would let her up if 
she would not tell; that she agreed not to tell, and he left 
her; that he tore her dress, but did not expose her person. 
This was all the evidence offered on the part of the State. 
Several witnesses, on the part of the defendant, testified 
that the character of said Effie for virtue and veracity 
was bad. One of them testified that he had seen her have 
intercourse with another man, and that she told him that 
defendant did not hurt her, and that she would have con- 
sented to his proposal but for the fact that she was troubled 
with her monthly courses. Several witnesses also testified 
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on behalf of the said Ettie as to her character for chastity 
and truth. The record states that the above is all the evi- 
dence which was offered in the case, and we have copied 
it entire for the purpose of showing that it did not justify 
the court in giving, against the objection of defendant, the 
following instruction, viz.: “The court instructs the jury 
that it is proper for them, in arriving at their verdict, to 
take into consideration the admissions of the defendant, 
if they find he made any, and his flight when charged, if 
he fled.” It does not appear from the record before us 
that there was a particle of evidence on which to base this 
instruction, and for the error in giving it the judgment 
will be reversed. In this aspect of the case it is wholly 
immaterial to consider the point made in regard to the 
fuilure of the record to show an arraignment. The cause, 
in all other respects, was well tried and the law fairly de- 
clared. 

Judgment reversed and cause remanded, in whicb all 
concur, except Judge Napton. 








REVERSED. 


Rippvie, Plaintiff in Error v. GILLEsPrE. 


Justice’s Courts: NOTICE OF APPEAL: DEFAULT: DISMISSAL. A de- 
fendant, after the day of trial before a justice of the peace, took an 
appeal, but failed to give notice before the term after that to which 
the appeal was properly returnable. He subsequently gave notice, 
and at the following term, the plaintiff not appearing, had the case 
dismissed for want of prosecution; Held, that the defendant, and 
not the plaintiff, was in default, and the dismissal was error. The 
plaintiff was entitled to an affirmance. 


Error to Jasper Court of Common Pleas.—Hon. E. O. Brown, 
Judge. 


Harding § Buler for plaintiff in error. 
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W. H. Phelps for defendant in error. 


Napton, J.—In this case an appeal was taken by the 
defendant from a judgment rendered against him before a 
justice of the peace for $10.40, on the 8th day of Decem- 
ber, 1874. The appeal was taken on the 16th day of 
December, and the bond filed on the 17th, and the transcript 
filed with the clerk of the court of common pleas on the 
20th day of January, 1875. This court held three terms 
a year—one in January, another in May and a third in Oc- 
tober. On the 2nd day of September, 1875, a notice of 
appeal was given to A. L. Thomas, marked on the record 
as plaintiff’s attorney. This notice was filed on the 9th 
day of November, 1875, and on the 13th of the same month 
a motion was made by the defendant’s (appellant’s) attor- 
ney that the case be dismissed for want of prosecution, 
which was sustained,and judgment entered against plaint- 
iff (appellee) for costs. On the 15th day of November 
(it bei»g the 11th day of the term) the plaintiff filed 
his motion to set aside this order of dismissal and reinstate 
the cause on the docket, which motion was accompanied 
with various affidavits. The plaintiff stated in his aflidavit 
that he never had any notice of the appeal; that Thomas 
was not his attorney; that neither Thomas nor any one 
else notified him; that Weaver, who was his attorney be- 
fore the justice, was, at the date of the service of the notice 
on Thomas, his only attorney. Mr. Buler stated that he 
was employed to attend to plaintiff’s case on the 15th day 
of September, 1875; that he examined the record and 
found no notice of appeal had’ been given, and was in- 
formed by plaintiff that he had received none; that on 
the 9th, 10th and 11th days of November he applied to 
the clerk for the papers in the case, but was told by the 
clerk that they could not be found; that neither he nor 
his associate counsel, Harding and Weaver, were present 
in court when said suit was dismissed, nor had any kuowl- 
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edge that Thomas had acknowledged service until after 
the dismissal. Mr. Thomas stated that atthe last May term 
he was spoken to by Weaver to attend to the case, that he 
siuw no notice of appeal had been given, and that, therefore, 
he told Weaver the case could not be tried; that Weaver 
then had his name entered on the docket as plaintiff’s at- 
torney; had no recollection of ever having seen the plaintiff 
to know him, but told Weaver that notice of the appeal 
had been served. Mr. Phelps, counsel for appellee, stated 
merely that, seeing Thomas’ name on the docket, he had 
the notice served on him. 

In the case of Nay v. Han. & St. Jo. R. R. Co., 51 Mo. 
577, it is said that if the appellant fail to give the notice 
required by the statute in cases where the appeal is not 
taken on the day of the judgment, before the second 
term or term succeeding the one to which the case is prop- 
erly returnable, the appellee may appear and will be enti- 
tled to an aflirmance for the continued failure of the appel- 
lant to give notice. “Such failure,” observes Judge 
Adams, “to give the required notice before the second 
term is a failure to prosecute the appeal.” In Page v. A. 
& P. R. R. Co., 61 Mo. 79, Judge Wagner observes: “ It 
is the duty of the party taking an appeal, if the same is 
not taken on the day of the rendition of the judgment, to 
give notice to the adverse party at least ten days before the 
first day of the term at which the cause is to be determined, 
and if the notice is not given before the second term there- 
after it will amount to a failure to prosecnte the appeal, 
and will authorize an affirmance of the judgment.” Such 
seems to have been the opinion of the court in Rowley v. 
Hinds, 50 Mo. 404, in which Judge Bliss observes that 
“one cannot be said to prosecute according to law where 
he fails to bring the opposite party into court, for the ap- 
peal is not perfected without it.” Now, in this case there 
was no notice of the appeal until the third term, and the 
plaintiff could, according to the cited cases, have had his 
judgment before the justice affirmed at the second term in 
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May, 1875. When the judgment at the third term was 
entered, in his absence, dismissing his petition for want of 
prosecution, he was not in default, but the opposite party 
for not serving him with notice before the second term. 
Under these circumstances we do not consider it neces- 
sary to decide whether the notice to Thomas, attorney of 
record, was sufficient or not. It seems from the evidence 
that the plaintiff in the judgment had no notice, but his 
attorney before the justice had. We are unable to see 
why the plaintiff in the justice’s court was not allowed to 
prosecute it in the court of common pleas. He did not 
ask to have his judgment affirmed, as he might have done 
at the preceding term. He merely asked to be allowed to 
proceed in the trial. No notification had ever been serveil 
on him of the appeal, and the evidence that Thomas was 
his attorney is not very satisfactory. 

Judgment reversed and cause remanded. The other 
judges concur. 

REVERSED. 


Tue State v. Stouspate, Appellant. 


Pigeon-hole Table: an :npicruent for keeping, &c., a pigeon-hole 
table without license is sufficient if it charges the offense in the 
language of the stutute which creates it. Wag. Stat., p. 213, 2 7. 


Appeal from Montgomery Circuit Court—llon. G. Porter, 
Judge. 





J. L. Smith, Attorney-General, for the State. 


Norton, J.—At the October term, 1874, of the circuit 
court for Montgomery county defendant was indicted for 
keeping and permitting to be used a pigeon-hole table 
without license. Defendant was put upon his trial and 
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convicted, and judgment rendered against him for $400, 
from which he has appealed to this court. The only ques- 
tion presented by the record for our consideration is the 
sufficiency of the indictment, and this arises out of the 
action of the court in overruling the motion of defendant 
to quash it. The indictment alleges “that on the 12th 
day of October, 1874, and at divers other times and days 
between that day and the finding of this indictment, at 
the county and State aforesaid, one James Stogsdale did 
unlawfully xeep, and permit to be used and kept, a pigeon- 
hole table without then and there, and on said divers other 
days and times, having any license therefor, contrary to 
the form of the statute,” &c. The first section of Wag. 
Stat., p. 212, provides that “the county court shall have 
power to license the keepers of billiard tables, pigeon-hcle 
tables,’ &c. The seventh section provides that “every 
person who shall keep, or permit to be use:l and kept, any 
one or more of the tables mentioned in the first section of 
this act, without having a license therefor, shall forfeit and 
pay $400 for the use of the State, to be recovered by indict- 
ment.” The indictment is framed on this section, and 
charges the offense in the words of the act creating it, and 
is therefore sufticient. The sufficiency of an indictment 
for keeping a billiard table without license, founded on a 
similar statute and worded in all respects like the one we 
are considering, except that the words pigeon-hole table 
are used in the place of billiard table, was called in ques- 
tion in the case of State v. Kesslering, 12 Mo. 565, and it 
was held to be good, and to contain all the averments re- 
quired by law to be made. Judgment affirmed, in which 
the other judges concur. 

AFFIRMED. 
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PRIESTLEY V. JOHNSON, Appellant. 


A House, when Personal Property. A house erected under an 
agreement with the owner of the land that the builder shall have 
the right to remove it, is personal property as between the builder 
or any one claiming under him, and the owner of the land or any 
one purchasing from him with knowledge of the agreement. 


Appeal from Dallas Circuit Court.—Hoyx. R. W. Fyay, 
Judge. 


Peter Wilson and E. Y. Mitchell for appellant. 
A. D. Matthews for respondent. 


[he house having been built with the knowledge and 
consent of Mothershead, it was personal property, and 
clothed with all the incidents of personalty. Mutson v., 
Calham, 44 Mo. 368; Hines v. Ament, 43 Mo. 298; Aldrich 
v. Parsons, 6 N. H. 555; Osgood v. Howard, 6 Greenl. 452; 
Ashman v. Williams, 8 Pick. 402; Doty v. Gorham, 5 Pick. 
489; Mott v. Palmer, 1 Comst. 571; Rogers v. Woodbury, 15 
Pick. 156; Coleman v. Lewis, 27 Penn. St. 291. The subse- 
quent sale of the house to respondents, or the land to John- 
son, did not change the character of the property. Lowen- 
berg v. Bernd, 47 Mo. 297; Ham v. Kendall, 111 Mass. 298 ; 
Morris v. French, 106 Mass. 326; Howard v. Fessenden, 14 
Allen (Mass.) 124. 


Nortox, J.—This is a suit, instituted in the circuit 
court of Dallas county, for the recovery of damages for 
the wrongful taking and withholding from plaintiff a cer- 
tain house described in the petition. The answer of de- 
fendant puts in issue the allegations of the petition, and 
sets up that the land on which the house in question is 
located was on the 14th of December, 1872, conveyed by 
one Mothershead and wife to Peter Wilson, in trust, to 
secure the payment to defendant of the sum of $1,750, and 
that on the 24th day of February, 1873, said Mothershead 
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again conveyed said real estate to said Wilson, in trust, to 
secure to appellant the payment of the sum of $184, and 
that on the 15th day of September, 1873, the said Mothers- 
head again conveyed the said lands to Wilson to secure the 
payment to appellant of the sum of $267.17, and that all 
of said deeds were made, executed and delivered without 
any reservation of the house in question contained therein; 
and that on the 9th day of December, 1873, to satisfy 
the debts mentioned and secured in said several deeds, and 
a further consideration sufficient to make the whole sum 
paid for'said lands $4,000, the said Mothershead, by gen- 
eral warranty deed, conveyed the said real estate in ques- 
tion without any reservation of said house specified therein ; 
that appellant is the legal owner of said house, &. The 
answer was denied by replication and a trial had, which 
resulted in a judgment for plaintiff in the sum of $250, 
from which the defendant has appealed to this court. 

The evidence offered by plaintiff in support of the 
petition tended to show that one Rathburn built a house 
on the land of one Mothershead, with the understanding 
that he should have the right to remove it; that the house 
so built was afterwards sold by said Rathburn to one Crank 
and his wife, and Mrs. Human, now the plaintiff, Priestley ; 
that the purchase was made in 1871, with the knowledge 
and consent of Mothershead, who encouraged them to 
buy, and assured them that if they bought the house they 
could remove it atany time they chose todo so. It also 
tended to show that Johnson, before he purchased the land 
of Mothershead, was informed of plaintiff’s claim to the 
house, and recognized her right to it; that she rented the 
house to Mothershead before he sold to defendant, and also 
to defendant; that plaintiff, Mrs. Priestley, had acquired all 
the right of Crank and wife to said house; had applied to 
Johnson for permission to remove it, which he refused, 
and appropriated the house to his own use. The defend- 
ant offered in evidence three deeds of trust, executed by 
Mothershead, and conveying the land on which the house 
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was located to Wilson, in trust, as stated in his answer, 
and also a deed from Mothershead to defendant, for the 
property. These deeds proved the statements in the an- 
swer in regard tothem. Defendant alsu offered in evidence 
a deed of mortgage to the sme land from Mothershead to 
one Booth, dated in 1869, and also the transcripts of two 
judgments obtainel against Mothershead, before a justice 
of the peace, for the sum of $268.17, filed in the office of 
the clerk of the circuit court of Dallas county on the 13th 
day of October, 1873. Defendant testified that the money 
to secure which the first deed of trust mentioned in his 
answer was executed was applied to the payment of the 
balance due on the Booth mortgage and the two judgments. 
He further testified that he had no knowledge or notice of 
plaintiff’s claim to the house. 

Eight instructions were given on behalf of plaintiff, 
substantially declaring that if the jury believed from the 
evidence that the house was built on the land of Mothers- 
head, with his consent and with an agreement that it might 
at any time be removed, it did not constitute any part of 
the realty, but was personal property, and that if defend- 
ant bought the land afterwards of Mothershead, with knowl- 
edge of plaintiff’s claim to the house, and appropriated it 
to his own use, refusing to allow plaintiff to remove it and 
withholding it from her, they would find for plaintiff the 
value of the house. Although the instructions given were 
all excepted to, our attention has been called only to the 
following as objectionable, viz.: 1. “If the jury believe 
from the evidence that the house sued for was built by one 
Rathburn on the land of R. M. Mothershead under an 
agreement with said Mothershead, among other things, 
that he, said Rathburn, should have the privilege of 
removing said house at any time he desire), then and in 
that case said house was the personal property of said 
Rathburn, and no part of the real estate as between Rath- 
burn and Mothershead.” 2. “If the jury believe from the 
evidence that one Rathburn built and used the house on 

















APRIL TERM, 1878. 





-— — 


635 





Priestley v. Joh: son. 





the land of Mothershead, and that he sold the same to 
Crank and wife, or either of them, and Mrs. Priestley, (for- 
merly Human,) and that subsequently Mrs. Priestly, by gift, 
purchase or otherwise, succeeded to all the rights of said 
Crank and wife, or either of them, and that said house 
was purchased from said Rathburn with the knowledge or 
consent of said Mothershead, or with the privilege of re- 
moving the same at their option, then and in that case the 
house was personal property as between said parties, or 
either of them, and said Mothershead, and formed no part of 
the realty.” 5. “ The jury are instructed that positive evi- 
dence is of m»re value than negative, and that they are the 
sole judges of the weight of the evidence and the credibil- 
ity of the witnesses, and that if they believe that any wit- 
ness swore willfully false they have the right to disregard 
his testimony altogether or any portion of the same.” 10, 
“The court instructs the jury that if they believe from 
the evidence that Mrs. Human, Mrs. Crank and her hus- 
band, Mr. Crank, purchased the house in controversy, and 
that Mr. and Mrs. Crank relinquished to Mrs. Human 
their right in said house, and that defendant had knowl- 
edge of said purchase by the said Mrs. Human of Mr. and 
Mrs. Crank at the time he purchased the land upon which 
the house is situated, they will find for the plaintiff.” To 
the giving of these instructions the appellant excepted. 
The objection urged to the first and second instruc- 
tions is that there was no evidence upon which to found 
them. This position is not tenable, as there was not only 
evidence, both direct and indirect, bearing upon the mat- 
ters of fact referred to the jury, but sufficient, we think, 
clearly to establish them. There is nothing in the evi- 
deuce showing that Rathburn, who built the house, ever 
claimed any interest in the land, and the statement of 
Mothershead in the evidence that he had agreed to give 
alternate lots toa railroad company if they located a depot 
on the land, and that if the lot on which the house was 
located fell to him he would sell it for $10°, a id if it fell 









































I ETN OSE a = 

















636 SUPREME COURT OF MISSOURI, 





Priestley v. Johnson. 





to the railroad company it could be bought for a less sum, 
was nothing more than a mere contingent proposition to 
sell, not accepted nor binding on him, and subject to with- 
drawal at any time. Besides this, plaintiff testified that 
Mothershead encouraged her to buy, with the assurance 
that she could remove the house at her pleasure, and that 
she had frequent conversations with Johnson, the defend- 
ant, before he purchased the land as to the situation and 
ownership of the house, and that in one of them he ad- 
vised her to have the house insured. This was corrobora- 
ted by other evidence. Not only did the evidence justify 
the court in giving the instructions, but the legal conclu- 
sion based upon the facts submitted to the jury for their 
determination is unquestionably correct. When a builds» 
ing is erected by one upon the land of another with his 
consent, upon an agreement that it may be removed at the 
will of the builder, it does not become a part of the realty, 
but continues to be a personal chattel and the property of 
him who builds it. Goodman v. H. § St. Jo. R. R. Co., 45 
Mo. 34; Lowenberg v. Bernd, 47 Mo. 297; Hines v. Ament, 
43 Mo. 298; 10 Maine 429; 8 Pick. 402. 

The tenth instruction, though subject to some verbal 
criticism, is not erroneous when considered, as it should be, 
in connection with those which precede it. 

The same remarks apply to the objections made to 
the fifth instruction, in which the jury were told that they 
were the sole judges of the credibility of witnesses, and 
if they believed that any witness had willfully sworn 
falsely that they might disregard his evidénce entirely. 
The objection urged to this instruction is that it omits to 
state that the false statement must be in regard to some 
material matter. This court has frequently reversed judg- 
ments because in instructions like the one complained of 
the scienter of the witness as to false swearing was left out, 
on the principle that the witness who intentionally swears 
falsely as to one thing may do so as to others. It is the 
w.lifully swearing falsely that casts discredit on the state- 
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ments of a witness, as contradistinguished from a state- 
ment made through simple mistake. While the instruc- 
tion would have been more in harmony with exactness had 
it referred the statements to some issue in the case, we can- 
not see, in the light of the evidence, that the jury were 
misled by it, as the evidence fully sustained the conclusion 
reached by them. 





Judgment affirmed, with the concurrence of the 
; other judges, 
if AFFIRMED, 
f 
Ex Parte Goopin. 
1. St. Louis Fire Wardens: ExeMPprion FROM JURY SERVICE: VESTED 


rnicgut. A member of the corporation of fire wardens of the city 
of St. Louis, who had served as such for seven years and received a 
proper certificate thereof before the passage of the act of May 15th, 
1877, (Sess. Acts of 1877, p. 280,) was entitled, under the acts of 
1845, (p. 114,) and 1851, (p. 481,) to exemption from service as a 
juror; his right to exemption had become vested, and it was beyond 
the power of the State, by subsequent legislation, to annul or abro- 
gate it. 

Habeas Corpus: EXEMPTION FROM JURY SERVICE: CONTEMPT. A 
person who has been committed for contempt, in refusing to serve 
asa juror, is not entitled to be released on habeas corpus, notwith- 
standing the order of commitment shows upon its face that he is 
exempt by law from jury duty, and that he claimed his exemption. 
Suxrwoop, OC. J., and Henry, J., dissenting. 


Petition for Habeas Corpus. 


Samuel Reber for petitioner, cited upon the first point: 


Pom. Const. Law, pp. 364, 869, 870 and 878; Woodruff v. 
Trapnall, 10 How. 190; Home of the Friendless v. Rouse, 8 


Wall. 430; State of New Jersey v. Yard, 95 U. 8. 104, 
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Suerwoop, C. J.—The petitioner, Goodin, was impris- 
oned for the space of ten days, by the order of the court of 
criminal correction, because of an alleged contempt in refus- 
ing to do service as a juror in that court, he claiming 
exemption from such service by reason of the fact that, 
first, he is a certified member of the fire wardens of the 
city of St. Louis, having served seven years as such; sec- 
ond, that he is a member of a volunteer fire company, duly 
organized and ready for active service. This application 
presents two salient questions for adjudication: First, 
whether petitioner is really exempt as claimed; second, 
whether, if thus exempt, the benefits of such exemption 
can be successfully asserted in the method which the coun- 
sel for petitioner have here seen fit to adopt. 

1. As to the first point, under the express terms of 
the acts of 1845 and 1851, referred to in the brief of coun- 
sel, we entertain no doubt whatever that petitioner, having 
served for the period of seven years as a member of the 
fire wardens of St. Louis, and received his certificate evi- 
dencing that fact, is clearly entitled to exemption from 
jury service. The State, by those statutes and their accept- 
ance by petitioner, entered into a contract with petitioner, 
which was supported by a valuable consideration, to-wit: 
the service to be rendered, and which, when rendered, 
constituted a complete and executed contract, which the 
State, by subsequent legislation, was powerless to annul or 
abrogate. This doctrine has been so familiar to the pro- 
fession ever since the decision in Dartmouth College v. Wood- 
ward, 4 Wheat. 518, and other cases which followed in its 
wake, that citation of authorities in its support would 
scarcely seem necessary. It is true this doctrine was long 
resisted by many of the State courts, and the case of the 
Commonwealth v. Bird, 12 Mass. 442, cited by the learned 
judge of the St. Louis court of appeals in the opinion in 
ex parte Powell, filed with the return herein, was decided 
prior to the leading case above noted, when as yet an au- 
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thoritative enunciation of the governing constitutional 
principles in regard to such matters had not been put forth 
by the Federal Supreme Court, the final arbiter in this re- 
spect. The authorities on this subject are collated in Pom. 
Const. Law, pp. 365, 369, 370, 378, and in Sedg. Stat. and 
Const. Law, pp. 586, 587, et seg. and notes. The case of 
Tomlinson v. Jessup, 15 Wall. 454, does not, perhaps, mili- 
tate against the view here taken when closely considered, 
and, if it does, it is not in harmony with the leading au- 
thorities. There the right to tax all corporations was 
expressly reserved by the act of 1841, in force when the 
charter of the Northeastern Railroad Company was 
granted, and, in the language of the opinion, the provisions 
of that law “ were as operative, and as much a part of the 
charter and amendment, as if incorporated into them.” 
But the distinguishing feature of this case, however, is 
that here services were contracted for and had been fully 
performed anterior to the legislative exercise of the reserved 
power of repeal. Every inducement was held out to the 
corporators ; the State, through her charter, saying to them, 
Go on and serve as fire wardens for seven years and your 
exemption from jury service is hereby made secure, 
Doubtless a different case would be presented had the State’s 
reserved power of repeal been exercised before the expira- 
tion of the seven years—before the contract had been con- 
summated and the inchoate right of exemption had become, 
by reason of the services rendered, a vested one. Even ina 
cas? where no charter was granted, but a mere bounty 
offered, to all citizens who should engage in the manufac- 
ture of salt, it was held that, after the bounty of ten cents 
per bushel had been actually earned under the law of 1859, 
the bounty thus earned was not affected by the act of 1861, 
which reduced the amount of the bounty to ten cents per 
barrel, as a vested right had been acquired under the for- 
mer act. People v. Auditor, 9 Mich. 134; Montgomery v. 
Kasson, 16 Cal. 189; Salt Co. v. East Saginaw, 19 Mich. 
259; s. c.,18 Wall. 373. In the case last cited it issaid by 
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Bradley, J.: ‘Such a lawis not a contract, except to be- 
stow the promised bounty upon those who earn it so long 
as the law remains unrepealed.” Assuredly the case at bar 
presents as decided marks of a vested right as in the cases 
above cited. We, therefore, hold as undoubted the peti- 
tioner’s right to exemption from jury service. This ren- 
ders it unnecessary to consider whether the petitioner is 
otherwise exempt. 

2. Weare thus brought to the consideration of the 
second branch of our subject. Our habeas corpus act (sec- 
tion 33) provides: “It shall be the duty of the court or 
magistrate forthwith to remand the party if it shall ap- 
pear that he is detained in custody * + for any 
contempt, specially and plainly charged in the commit- 
ment, by some court, officer or body having authority to 
commit for a contempt so charged.” * %* And the 
same act (section 36) further provides: “ But no court, 
under the provisions of this chapter, shall * * 
have power to inquire * * into the justice or 
propriety of any commitment for contempt made by any 
court, officer or body according to law, and plainly charged 
in said commitment, as hereinbefore provided.” If our 
first position in reference to the exemption of the peti- 
tioner from jury service be correct, and the order of com- 
mitment shows that the court making that order found the 
facts to be as stated by petitioner, it would seem to follow 
that the order shows upon its face neither a “ contempt 
specially and plainly charged in this commitment,” nor 
“authority to commit for a contempt so charged.” And 
this result must follow unless it be true that the mere 
assertion in a court of law of a right bestowed by law is 
a criminal contempt of the law. This is no doubtful case, 
where there is room to indulge in presumptions favoring 
the correctness of the action of the court in making the 
order; for here the facts constituting the exemption stand 
admitted upon the record of the commitment, and the pro- 
visions of those statutes which give those facts their pecul- 
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iar significance are also spread at large there. This view 
does not antagonize our former decisions, but, on the 
contrary, is in accord therewith. None of them have ever 
gone so far as to declare that we would not investigate a 
matter on habeas corpus where it was apparent that the 
court making the order of commitment had no jurisdiction 
whatever. Thus, in ex parte McKee, 18 Mo. 599, it was 
said that, while a notary public could imprison a witness 
for contempt in refusing to give evidence “ which may law- 
fully be required to be given,’ yet the notary could 
not lawfully compel a witness to answer as to matters which 
it was the privilege of the witness torefuse to answer. It 
was impossible to determine in that case whether the 
questions were relevant or not, and so their relevancy, and 
the consequent authority of the notary to ask and to com- 
mit for a refusal to answer them, was assumed by this 
court. So that it is fairly inferable from that case that, if 
the order of commitment had shown that the notary acted 
outside of his jurisdiction in demanding answers to privi- 
leged questions, relief would not have been denied the 
petitioner. 

In ex parte Toney, (11 Mo. 662.) so often referred to, 
the jurisdiction of the court over the subject matter and 
person was expressly shown by the record, and stress is 
laid by Napton, J., on this state of the record when deliv- 
ering the opinion of the court, holding, as he very prop- 
erly did, that these record recitals showing jurisdiction 
could not be collaterally attacked by a proceeding in 
habeas corpus. No one can read that opinion with any 
degree of attention without speedily reaching the conclu- 
sion that, had the record in that case shown that Toney was 
a slave and that consequently the criminal court of St. 
Louis county had no jurisdiction to sentence him to the 
penitentiary, this court would not have denied the writ. 
And this is evidently the view taken of that case in ex 
parte Page, 49 Mo. 291. Under our jury system jurors are 
required to be white male citizens, (Wag. Stat., sec. 2, p. 
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797.) Suppose that a woman should be summoned as a 
juror, should appear, plead her exemption in consequence 
of her sex; should refuse te do jury service, and the court 
should commit her for contempt, reciting in the order of 
commitment the fact of her sex, but deciding that, under 
the law, she was not exempt, and was liable to punishment 
for contempt. Can it be doubted that such palpable lack 
of jurisdiction could be taken advantage of by habeas cor- 
pus? And yet a woman is only negatively exempt from 
jury service—exempt because not expressly included in 
the list of those required by law to serve in that capacity. 
The court in such an instance would indeed have jurisdic- 
tion over the subject matter—to-wit: the impaneling of the 
jury—but none whatever over the person of the woman; 
and the record reciting the above supposed facts would 
8.ow an entire absence of jurisdiction to require such ser- 
vice at her hands, and, consequently, that no contempt had 
been committed. Would the writ of habeas corpus be less 
effective in a case like the present, where the record shows 
a law which in explicit terms upon the facts admitted ex- 
empts the petitioner? Surely not. Mr. Hurd, in his 
work, (Hurd Hab. Corp., 827, 2 Ed.,) evidently holds to the 
sme opinion as here announced, fur, in speaking of defects 
cognizable under habeas corpus, he says: ‘“ The jurisdic- 
tion over the process being only collaterally appellate, the 
A tbeas corpus, as before intimated, cannot have the force 
and operation of a writ of error or a certiorari, nor is it 
designed as a substitute for either. 1t does not, like them, 
deal with errors or irregularities which render a proceed- 
ing voidable only, but with those radical defects which render 
it absolutely void. * * A proceeding defective for 
irregularity and one void for illegality may be reversed 
upon error or certiorari, but it is the latter defect only 
which gives authority to discharge on habeas corpus.” 
And, after giving the usual definition of irregularity, the 
author proceeds (p. 828): “ Jllegality is, properly, predica- 
ble of radical defects only, and signifies that which is con- 
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trary to the principles of law as distinguished from mere 
rules of procedure. It denotes ‘a complete defect in the pro- 
ceedings, and it would seem to be entirely immaterial, in 
point of principle, whether the ‘complete defect in the 
proceedings,’ ‘ contrary to the principles of law,’ be exhib- 
ited by the record in a commitment for a crime or a com- 
mitment for a contempt, as in either case a lack of author- 
ity tomake theorder would be patent of record, and there- 
fore liable to collateral attack by habeas corpus.” The same 
views of the functions of the habeas corpus are elsewhere 
announced. In ex parte Perkins (18 Cal. 60) the petitioner 
had been committed for contempt in failing to obey the 
order of the court to pay the expenses incurred by his 
wife in an action for divorce, and Baldwin, J., speaking for 
the court,said: “It is not admissible for the defendantin 
a proceeding of this sort to question the mere regularity of 
the proceedings. We do not sit as an appellate court in 
matters of this sort, but a court of original jurisdiction, in- 
vested with a special jurisdiction to discharge the peti- 
tioner when no /egal cause of detention exists against him. 

* * The only question, therefore, which he can 
make as affecting the legality of his commitment involves 
the power of the court to make the order. And upon this 
question we have no doubt.” And having no doubt as to 
the legality of the order, the court refused to issue the 
habeas corpus, and, for the same reason, refused a certiorari 
to bring up the record. 

In the State of New York the habeas corpus act is, so 
far as concerns the point being discussed, like our own, 
and, in the matter of Percy, (2 Daly 530,) Daly, J., said: 
“My inquiry is limited by statute to two points: (1) Is 
the contempt specially and plainly charged in the com- 
mitment? (2) Had the officer authority to commit for 
the contempt which is charged? In respect to the first, the 
circumstances are set forth in the order of commitment, 
and they amount to a criminal contempt; * * 
and, in respect to the second, a justice of the Supreme 
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Court has authority to commit for such a contempt ;” and 
so the petitioner was remanded. It cannot be doubted 
that a different result would have ensued if the circum- 
stances set forth in the commitment had not amounted to a 
criminal contempt. In re Fernandoz, (10 C. B. 3,) where 
a witness was committed for a refusal to answer questions, 
and sought to be released upon the ground that the com- 
mitment was illegal, a most elaborate discussion followed, 
in which all the judges participated The warrant of com- 
mitment found and set out the nature of the contempt, and 
was held good. But Byles, J., said: “If « warrant be 
made out stating the facts, as in Bushell’s case, (Vaughan 
135,) and showing on the face of it that the alleged con- 
tempt was no contempt in point of law, that warrant would 
no doubt be bad.” In People v. Hackley (24 N. Y. 75) the 
prisoner had been confined for contempt in refusing to 
answer certain questions propounded to him before the 
grand jury. Denio, J.,in delivering the opinion of the 
court, remarked: “Asa general rule,the propriety of a 
commitment for contempt is not examinable in any other 
court than the one by which it was awarded. This is es- 
pecially true where the proceeding by which it is sought to 
be questioned is a writ of habeas corpus, as the question on 
the validity of the judgment there arises collaterally, and 
not by way of review. The habeas corpus act, moreover, 
declares that, where the detention of the party seeking to 
be discharged by habeas corpus appears to be for any con- 
tempt, plainly and specially charged in the commitment, 
ordered by a court of competent jurisdiction, he shall be 
remanded to the custody in which he was found. But this 
rule is, of course, subject to the qualification that the con- 
duct charged as constituting the contempt must be such 
that some degree of delinquency or misbehavior can be 
predicated of it; for if the act be plainly indifferent or 
meritorious, or if it be only the assertion of the undoubted 
right of the party, it will not become a criminal contempt 
by being adjudged to be so. The question whether the 
































APRIL TERM, 1878. 645 


—_ en ——————= 


Ex Parte Goodin, 











alleged offender really committed the act charged will be 
conclusively determined by the order or judgment of the 
court; and so with equivocal acts which may be culpable 
or innocent, according to circumstances, but where the act 
is necessarily innocent or justifiable it would be preposter- 
ous to hold it a cause of imprisonment.” 

In Gilliam v. McJunkin, 2 8. C. 442, an administrator, 
having failed to pay asum of money into court as ordered, 
was arrested, and sought to be discharged by habeas corpus, 
and the court said: “The high prerogative writ of habeas 
corpus applies to all manner of illegal confinement.” <A 
party committed for a contempt, adjudged by a court of 
competent jurisdiction, will not be discharged under it. If, 
however, the alleged contempt is for disobedience of an 
order in which the court,in the matter before it, was with- 
out jurisdiction, the court having the right to grant the 
writ may inquire into the legality of the caption and de- 
tention. * * “In a matter clearly within its 
jurisdiction, the action of one court is beyond the control 
of any other, save by way of appeal where that 
mode of revision is provided by law. Where, however, a 
court in so important a matter as that which affects per- 
sonal liberty oversteps the limits of its authority, and 
endeavors to enforce obedience to its unauthorized acts, it 
would be a reflection on the administration of public jus- 
tice if there was no jurisdiction to which the imprisoned 
citizen could resort for enlargement.” The Supreme Court 
of ‘Texas, where a witness was imprisoned for contempt in 
refusing to answer certain questions propounded to him by 
the mayor, held that under ordinary circumstances it was 
a contempt for a witness to refuse to answer questions, but 
that if the questions were improper and illegal—if they 
were in reference to matters over which the court had no 
jurisdiction, and about which it had no right to inquire—the 
refusal to answer the interrogatory was no contempt of court, 
and any order punishing it as such was void, and the witness 
entitled to his discharge on habeas corpus. Holman v. 
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Mayor, 34 Tex. 668. So, also, in ex parte Summers, 5 Ired. 
149, where a person had been committed for a contempt, 
Raffin, C. J., remarked: “ If there be insufficiency upon the 
face of the order, the party has his remedy by habeas cor- 
pus. a The facts constituting the alleged con- 
tempt need not be stated. If, indeed, they be stated, and 
be insufficient—that is, be such as manifestly cannot amount 
to a contempt—it seems properly agreed that it must be 
disregarded and the party discharged from an unlawful 
imprisonment, as in Bushell’s case,( Vaughan 135,) where he 
was committed “for giving a verdict against full and clear 
evidence.” That the court had jurisdiction in Bushell’s 
case to punish Bushell, or any one else in its presence, for 
a contempt is evident, but, having spread upon its records 
facts which by no possibility could amount to a contempt, 
its commitment was a nullity, and so held.” That case 
would seem directly in point. I am fully aware there is a 
conflict of authority in reference to this matter. Many of 
the authorities opposed to the views here advanced will be 
found cited in State v. Towle, 42 N. H. 540. 

Were this case one not free trom doubt as to whether 
the petitioner was exempt under the law—were it not patent 
of record, by reason of the facts there recited and admitted, 
that the criminal court had no more jurisdiction over 
his person than if he had been a woman or an infant—it 
would not be permitted to question collaterally the valid- 
ity of the order of commitment in the present instance; 
but since it is plain that petitioner, upon the recorded facts, 
is exempt under the law from jury service, it must needs 
follow that he has not been guilty of a contempt, and that 
the jurisdiction of the court of criminal correction imme- 
diately ceased when those facts constituting the exemption 
were judicially ascertained and declared. Again, if we 
admit that petitioner is exempt under the law, it would 
seem clear that petitioner is entitled to his discharge under 
the very terms of the statute, because the act does not 
merely say that the petitioner shall be remanded if detained 
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in custody for any contempt, specially and plainly charged 
in the commitment, by some court, officer or body have 
ing authority to commit for a contempt, but the signifi- 
cant words are added, “so charged.” If the Legislature 
had intended that every commitment for contempt should 
be conclusive against redress by habeas corpus when the 
court, &c., had a general authority to commit for contempt, 
the words “ so charged” would possess not the slightest sig- 
nification, and, therefore, I must think that, unless that 
which is charged in the commitment amounts to a con- 
tempt when “so charged,” a petitioner who seeks relief by 
habeas corpus should have such relief granted him. We 
are all agreed that petitioner is exempt from jury service, 
but Judges Napron, Hoven and Norton do not think the 
petitioner entitled to the writ. Judge Henry concurs with 
me on all points. The result is that we refuse to issue the 
writ. 
Writ Rervusep, 


Tue Strate v. Stmpson, Appellant. 


Power to Supply Lost Indictment: statutes. No power to sup- 
ply a lost indictment is given by sections 14 and 15, page 1137, Wag. 
Stat. These sections prescribe the mode of supplying lost and de- 
stroyed records and papers in civil cases only. But the power 
exists, independent of any statute, and authorizes the court to allow 
a paper, proved to be a copy, to be filed as and for the indictment, 
provided it appears, either from the record or from the testimony of 
witnesses, that the indictment was returned into court and filed. 
Courts should, however, be careful in exercising this power. 


Appeal from Benton Circuit Court—Tlox. Wm. 8S. Surg, 
Judge. 


Tay § Belch and James HI. Lay for appellant. 
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The doctrine sought to be established here is simply 
this: That any citizen may be tried for any offense, no 
matter how heinous it may be, upon the affidavit of an ex- 
prosecuting attorney that the paper on which he is tried is, 
in substance, a copy of an indictment found against him by 
the grand jury. This affidavit has not even the sanction 
of an official position or oath. The affidavit, too, is made 
by a person in nowise responsible for its falsity if untrue, 
and of a person who is not, by law, the custodian of the 
indictment about which he swears. It may be that the 
case at bar, in itself, will not be considered of very great 
importance; but the principle here involved lies at the 
foundation of the grand jury system, and may apply as well 
to a case of murder in the first degree. If the system 
itself, although sanctioned by the ablest judges and wisest 
law-makers who have ever lived, is not up to the supposed 
advancement of the day and generation, let it be abolished 
by all means. But to preserve the form simply, without 
the substance, is little better than a farce. 





J. L. Smith, Attorney-General, for the State. 


If parties who stand indicted have but to get rid of 
the paper on which the accusation is written in order to 
forever silence the prosecution, or if a like result is to fol- 
low from an accidental loss or destruction thereof, it is 
well that it should be known. It would be a very expedi- 
ent mode of facilitating criminal practice in the courts. 
The immense amount of costs incurred for witnesses, ju- 
rors, Officers, &c., might as well be saved. Few cases would 
be called in which the indictinent would not be lost or 
destroyed. 


Henry, J.—At a regular term of the Benton circuit 
court in August, 1874, the defendant was indicted for 
laboring on Sunday. At the August term, 1875, of said 
court, the indictment having been lost, the court perniitted 
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the State to supply it by a copy sworn to be a literal copy, 
by Dee Rees, who was prosecuting attorney when the in- 
dictment was prepared. The question is, Can a lost 
indictment be so supplied? The State relies upon Wag. 
Stat., section 14, page 1137, which is as follows: “ When 
any record of judgments or executions, or any orders or 
allowances of any probate court or county court, or any 
inventory, sale-bill or appraisement, or other document or 
paper filed, or, being in any court of record or justice’s 
court, shall have been mutilated, lost or destroyed, stolen 
or carried away, any person interested in any such record 
or paper, or his or her agent or attorney, may make out a 
statement in writing, verified by aflidavit, setting out, as 
near as nay be, the full contents of said lost, mutilated or 
destroyed record or papers, and file the same in the clerk’s 
office or office of the justice of the peace wherein said 
lost, mutilated or destroyed record belonged.” The 15th 
section provides that when any such statement shall be 
filed, &c., the clerk or justice of the peace, if a judgment 
or execution is intended to be supplied, shall issue a sum- 
mons, to be served in like manner and time as in ordinary 
suits at law, and upon its return the defendant may file his 
answer as in ordinary cases at law, and the cause shall be 
tried at the term of the court at which answer is filed, &c., 
and provides fora judgment. If the statement is intended 
to reinstate an inventory, sale-bill or order of any probate 
or county court, no summons shall be issued, but the 
party seeking to establish the same shall cause a notice in 
writing, setting forth the substance of said papers or 
orders, to be served upon the administrator or executor of 
the estate affected by said order, &. We do not think 
that these sections have any reference to criminal proceed- 
ings. The second section, prescribing the proceedings to 
be had on the statement filed, clearly relates to civil pro- 
ceedings; and the first section, requiring an affidavit of 
loss and contents, and that the contents may be stated “ as 
near as may be,” certainly was not intended as suflicicnt to 
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supply anindictment. The second section carefully guards 
the interests of parties to civil suits by requiring notice, 
but makes no provision of a like character in favor of a 
defendant who may be in :icted for the highest crime 
known tothe law. There is nothing except the general 
language, “or other document or paper filed, or being in 
any court of record or justice’s court,” to warrant a con- 
struction that would embrace a lost indictment, and those 
words are clearly restricted in their meaning by the con- 
text and the mode of proceeding prescribed in the succeed- 
ing section. 

It is well settled that, independent of any statute, a 
lost, mutilated or destroyed record may be supplied. The 
contents of a lost or destroyed record may be established 
by secondary evidence in a suit between individuals, and 
there is no reason for confining this to civil proceedings. 
Why should not the same doctrine apply to records in a 
criminal case? The record is in the same custody and 
made by the same authority, and is of no less solemn a 
character in the one case than the other. This would prob- 
ably be conceded, but it is said that an indictment stands 
upon a different ground, being a record made, not by the 
court, but by the grand jury, and cases in Alabama, Vir- 
ginia and Tennessee seem to recognize that distinction. 
We are not impressed with its soundness. The court does 
not frame the plaintiff’s petition or the defendant’s an- 
swer, yet, when they are filed, they become records of the 
court, and, if lost or destroyed, may be supplied. In //ar- 
rison v. The State, 10 Yerg. 542, the court observed “that 
a court has the power to alter and supply from its memory 
alone any order, judgment or decree pronounced by it at 
the same term, and this manifestly because the term con- 
stitutes but one day in the estimation of the law, and 
everything is in fieri that is not unalterably fixed and de- 

ermined by its adjournment. This principle, doubtless, 
applies with more force to things which have emanated 
from the court itself, because the judge may not recollect 
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what he has himself directed to be done, and find it im- 
possible to remember what has been done by others. This 
is peculiarly applicable to bills of indictment which are 
drawn by the attorney-general without consultation with 
the court, and acted upon by the grand jury, not under 
the immediate inspection of the court until the offender is 
arraigned for trial, and then in such a cursory way as to 
render it difficult for him to supply their loss from mem- 
ory. No judge would rashly undertake so to do.” We 
submit that it is not the question of amending a record to 
make it perfect, but to supply a record that is lost or de- 
stroyed. After the court adjourns, there can be no amend- 
ment of the record except by the record. The record made 
speaks for itself, and, if destroyed, may be supplied—not 
amended—so that it shall still speak as before. The argu- 
ment of the court in the Tennessee cases, and those hold- 
ing the same doctriae with respect to lost indictments, 
would apply with equal force against supplying lost peti- 
tions or answers. A judge hasas much to do with making 
an indictment as with making petitions and answers, and 
it would be equally as rash for a judge to undertake, from 
his memory, to supply the one as the other; and yet the 
propriety of the practice of supplying lost pleadings in a 
civil suit has not been questioned. As was said in Harri- 
son v. The State, supra: “The power of courts to amend 
and supply their records when they have been left imper- 
fect by the misprision of the clerk,“or have been destroyed 
either by accident or design, cannot be disputed; its exist- 
ence is essential to a correct administration of justice.” 
But, we suggest, if lost or destroyed records can only be 
supplied on the recollection of the judge who presided 
when the record was made, if he cannot (and who could ’) 
remember all the proceedings in causes tried before him, 
or if he be dead, are the parties whose rights depend upon 
the record so made to be deprived of their rights? 

It is, we repeat, not a question of amendment; and, 
as to a record already made and concluded by the adjourn- 
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ment of the court, any other witness is as competent as 
the judge who presided at a trial to prove what record 
was made on that trial. When the indictment is delivered 
to the court and filed by the clerk it becomes a record of 
the court. It is contended that neither the record nor 
any other evidence shows that any such indictment 
was ever returned into court. Mr. Rees states, in his 
allidavit, that the indictment was found by the grand jury 
and indorsed as a true bill by Wm. F. Hughes, who was 
foreman, but does not state that it was filed as required by 
Wag. Stat., sec. 21, page 1084. It does not become a rec- 
ord until filed, and that fact should appear, either by the 
record or by the testimony of witnesses. It is the duty of 
the clerk not only to indorse its filing upon the indictment, 
but to record the fact. This he did not; at least the rec- 
ord does not show that the indictment was filed, nor does 
the copy sworn to by Mr. Rees contain an indorsement of 
the filing. We hold that the court may supply a lost 
indictment, but it can only be done when there is evidence 
to show that it was a record of the court. We think, 
also, that courts should be careful in exercising this power. 
I remember one case which will illustrate the danger of 
inconsiderately supplying records: A criminal case was 
called fort...l inthe Putnam circuit court. The indictment 
could not be found. The prosecuting attorney moved for 
leave to supply, and made an affidavit that a copy fur- 
nished by him was a true copy of the original indictment. 
The court was about to permit it to be filed, when the at- 
torney who had been retained by the accused produced a 
certified copy which he had taken the precaution to pro- 
cure from the clerk; it differed very materially from the 
prosecuting attorney’s copy. It was substituted for the 
original, and then a motion to quash was sustained, which, 
as to the prosecuting attorney’s copy, would have been 
overruled. I have no doubt the prosecuting attorney was 
honestly mistaken in that case. His memory was at fault, 
and but for the watchfulness of Mr. Il. D. Marshal, the 
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attorney for the accused, the defendant would have been 
tried upon an indictment which the grand jury did not 
find. The case cited by the Attorney-General from 
Texas (17 Tex. 232) was decided upon a statute of that 
State. Jlillar v. The State,2 Kas. 174, and Bish. Crim. 
Pro., sec. 1215, hold that a lost indictment may be supplied 
by evidence of its contents. In Ganaway v. The State, 22 
Ala. 775, it was said by Phelan, J., who delivered the 
opinion of the court: “It may be granted that a court 
has, and ought to have, power to supply copies or dupli- 
cates of all parts of the record, or proceedings which ema- 
nated from it or under its authority in the first instance, 
because the power which could make the original ought to 
be, at all times, able to supply a copy if that be lost or 
destroyed. This power will cover every part of a civil 
proceeding—from the summons, or writ, to the judgment, 
or execution. But this power does not embrace an indict- 
ment. The court has no power to make an indictment or to 
direct one to be made.” Gibbons and Goldthwaite, JJ., dis- 
sented from opinion of the majority. Because the grand jury 
alone can prefer an indictment, and that is the ground upon 
which that opinion was based, it does not follow that, after 
it is preferred and made a record of the court, it may not 
be supplied. The grand jury had found the indictment, 
but the record had been lost or destroyed ; but supplying 
the record is not finding the indictment. It seems to us 
that the cases to which we have referred confound the two 
proceedings of amending and supplying records. We 
reverse this judgment and remand the cause on the 
ground that there was no evidence that the indictment 
in question was ever made a record of the court. All 


concur, 
REVERSED, 
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Saucer v. Grirein et al., Appellants, 


1, Appeal Bond: surery: apMrnistration. Until an appeal has 
been determined, the liability of a surety on the appeal bond is 
purely contingent, and, in case of his death, does not constitute a 
claim which the obligee may prove against his estate in the probate 
court. 

2. Devisee not Liable on Bond of Devisor. A devisee is not 
liable on the bond of his devisor as an heir is on that of his ances- 
tor. This was the rule at common law, and it has not been altered 
by Wag. Stat., sec. 7, page 1352, or by any other statute of this 


State. 
3. Liability of Heir. An heir is not liable on the bond of his an- 
cestor beyond the value of the estate descended. 


Appeal from Jackson Circuit Court.—Ilon. Samuet L. Saw- 
YER, Judge. 


M. D. Trefren for appellants. 


Wm. E. Sheffield for respondent. 


Hoven, J.—This was a suit against the widow and 
minor child of one James H. Welch on a certain appeal 
bond, on which said Welch was surety. An agreed state- 
ment, or abstract of the record, has been filed, reciting the 
following facts: “James H. Welch, with others, in his 
life-time—to-wit, on the 24th day of June, 1870—became 
surety upon an appeal bond given in the case of the Kan- 
sas City Hotel Company, of Kansas City, Mo., against 
Joseph Seigmunt, wherein judgment had been rendered in 
the Kansas City court of common pleas, binding himself, 
his heirs, executors and administrators in the sum of 
$2,200, and conditioned that if said Seigmunt would pros- 
ecute his appeal from said judgment in said bond named 
with due diligence to a decision in the Supreme Court, and 
perform such judgments as the Supreme Court might give 
or direct the Kansas City court of common pleas to give, 
and if such judgment should be affirmed that he would 
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comply with and perform the same, and would pay all 
damages and costs which might be awarded against him 
in the Supreme Court, then said bond to be void, otherwise 
to remain in full foree; which said bond was duly approved 
and filed in said Kansas City court of common pleas; that 
said judgment in said cause was afterwards, at the July 
term, 1873, of the Supreme Court, duly affirmed ; that said 
Seigmunt wholly neglected to pay or perform such judg- 
ment; that afterwards, on the 23rd day of November; 
1873, the said Kansas City Hotel Company duly sold and 
assigned said judgment to said Sauer, and also at the same 
time assigned and transferred said appeal bond to him, 
whereby he, said Sauer, became the legal holder thereof 
and entitled to enforce the same; that said James H. 
Welch died about the 1st day of January, 1871, at Kansas 
City, in said county; that defendant Martha Barnum was 
his widow, and defendant Emma Welch was his minor 
child, and that Frank Barnum, afterwards and before the 
commencement of this suit, married the said Martha, 
widow of the said James H. Welch, deceased ; that said 
Martha Barnum, formerly Welch, and the said Emma 
Welch were the sole heirs of said James H. Welch, de- 
ceased; that said James H. Welch died seized of an estate 
of about $30,000, principally real estate; that he was pos- 
sessed of no personal estate, except what was afterwards 
set apart to his widow by the probate court of Jackson 
county as her separate property; that said James H. Welch, 
by his last will and testament, duly probated in said pro- 
bate court of Jackson county, devised all his real estate to 
his widow, Martha Welch, now Barnum, subject only to 
the payment of a legacy of $500 to his daughter, the said 
tmma Welch; that the real estate so devised was the same 
described in the petition and judgment in this cause; that 
on the 28th day of March, 1871, letters of administration, 
with the will annexed—on the estate of said James H. 
Welch were duly granted to said Martha Barnum, then 
Martha Welch, by the probate court of Jackson county, 
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and that she was duly qualified, and took possession of the 
estate of said James H. Welch, and still retains possession 
of the same; that assuch administratrix she settled up the 
affairs of said estate, paying all debts then owing by said 
estate, and was on the 19th day of May, 1873, by said pro- 
bate court duly discharged; that the judgment of aftirm- 
ance in said case by the Supreme Court was not rendered 
until after the final settlement and discharge of the said 
Martha as administratrix as aforesaid; that there was no 
personal estate whatever belonging to said estate at the 
time of such final settlement and discharge; that the 
amount due on said judgment against said Seigmunt at the 
time the judgment was rendered in this cause was $1,272.55; 
that the judgment rendered in this cause was for the 
amount of penalty of bond to be satisfied »y the payment 
of the said sum of $1,272.55, with interest at six per cent.; 
said sum to be paid within sixty days after the rendering 
of the judgment herein by defendants, or, in default of 
such payment, then the real estate devised to said Martha, 
or so much thereof as might be necessary, be sold to satisfy 
said damages, interests and costs, and that plaintiff have 
execution therefor.” 

It is argued by the appellants that the plaintiff had 
an adequate remedy at law, and, as he neglected to present 
1, APPEAL BOND : his claim to the probate court for allowance, 
tration. a court of equity will not interfere to help 
him now. The case of Titterington v. Hooker, 58 Mo. 593, 
is cited in support of this position. That case is wholly 
unlike the present. What was there said in regard to the 
exclusive jurisdiction of the probate court related to claims 
existing at the decedent’s death. Here there was no claim 
which could have been presented for allowance during the 
existence of the administration. There was an obligation, 
it is true, out of which liability subsequently arose, but 
during the life of Welch, and pending the administration 
on his estate, it was purely contingent, and incapable of 
presentation or allowance. Any covenant he had entered 
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into in the conveyance of land, of which there had been a 
breach, could as easily have been proved against the es- 
tate. THis liability on the bond did not become fixed until 
after final settlement. In the case of the Presbyterian 
Church v. MeIlhinny, Admr. de bonis non, 61 Mo. 540, it was 
said that, “under our statute respecting administration, 
and the repeated adjudications of this court thereon, pro- 
bate courts possess no power to allow any claims against a 
decedent’s estate, or to order the sale of land belonging 
thereto, except for the payment of debts of the de- 
ceased—i. ¢., those in existence at the date of his death ”— 
and a grant of letters of administration de bonis non, after 
final settlement, and the proceedings of the probate court 
thereunder, in ordering the sale of real estate to pay a 
claim arising after such final settlement, were in that case 
declared to be coram non judice. 

There being no right to proceed, under the adminis- 
tration law, to subject the lands of the testator, Welch, to 
2. prvisee sort the satisfaction of the liability arising out 
DEVISOR. of his suretyship, the rights of the plaintiff 
in this action must be determined by the common law, and 
not by the law regulating the administration of estates. 
In Whittelsey v. Brohammer, 31 Mo. 98, Judge Scott, in 
commenting upon an action similar to the present one, 
made the following observations: “The suit out of which 
this action has arisen is the first instance that has fallen 
under our observation in which an action has been brought 
on the bond of the ancestor against his heir. Under the 
common-law system of administering decedent’s estates this 
was no uncommon thing, but our mode of administration 
isso different from that prevailing at the common law that 
an action of debt on a bond against an heir cannot be main- 
tained, if at all, but under peculiar cireumstances. The pro- 
visions in our code of laws which seem to contemplate the 
existence of the right to maintain such an action were 
taken, through inadvertence, from the laws of States 
whose system of administration conformed more nearly to 
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the common law. * * So little has this matter 
been in the minds of our legislators, that they have failed 
to adopt any of the English legislation in relation to it. 
The statute of the 8rd and 4th of William and Mary 
has never been enacted in this State, so that in actions of 
this kind we are left entirely for our guidance to the 
ancient common law. By that law, if the heir aliened in 
good faith before suit brought, the creditor could not sub- 
ject the land aliened to the payment of his debt.” The 
remainder of the opinion is unimportant in this con- 
nection. 

We cite the foregoing observations simply to show 
that whenever a suit is brought against the heir on the 
Se *¥ OF bond of the ancestor, the rights of the par- 
ties are to be determined by the common law. So, too, in 
the case of a devisee. Now, by the common law, the devi- 
see was not bound by the covenants of his testator, nor 
could the land be followed in his hands. Plasket v. Beeby, 4 
East 491. In this respect, says Mr. Rawle, in his treatise 
on covenants, he enjoyed a greater immunity than the 
heir, for the latter, when named in his ancestor’s covenants, 
was liable to the amount of the assets which had descendel 
to him, but a devisee took the land clear of all liability. 
Rawle on Cov. 596. To remedy this injustice to the spe- 
cialty creditors of the devisor, the statute of 3rd William 
and Mary, chapter 14, entitled “ An act for relief of cred- 
itors against fraudulent devisees,” was enacted. That 
statute recited that many persons, who had bound them- 
selves and their heirs by bonds and other specialties, ha’, 
to the defrauding of such of their creditors, by their last 
will and testament devised their lands, or disposed of the 
same, in such manner that such creditors had lost their 
debts, and provided that all wills, &c., shall be taken, as 
against such creditors and their executors, to be void and 
of no effect, and gave the creditors a right of action upon 
these specialties against the heir and devisees jointly, and 
the devisees were made liable in the same manner as heirs, 
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notwithstanding alienation by them. We have been un- 
able to find among our laws any similar or equivalent 
enactment, notwithstanding attention was called to this 
defect in our legislation nearly eighteen years ago. In the 
absence of such enactment we are bound, by the provisions 
of general statutes, to accept the common law as our 
guide. By that law the judgment in this case must be 
declared to be erroneous, because Mrs. Baruum is not an 
heir, but a devisee simply, and she now holds the lands 
devised to her discharged of all liability arising out of the 
obligations of the devisor, and, further, because the judg- 
ment against Emma Welch isin excess of the sum received 
by her from her father’s estate. The judgment will, 
therefore, be reversed and the cause remanded. All 
coucur. 
REVERSED. 


On Motion for Rehearing. 


Hoveu, J.—The statute referred to in the motion for 
a rehearing, which has been filed in this cause, was not 
overlooked by us in arriving at the conclusion heretofore 
announced. The sections referred to have been in force 
certainly since 1845, and perhaps from an earlier date, and 
they are evidently the provisions referred to by Judge 
Scott in his opinion in Whittelsey v. Brohammer, 31 Mo. 
107, as having been inadvertently adopted in this State 
without the necessary supplemental legislation. Section 7 
of the statute of uses and trusts (Wag. Stat., page 1352) 
declares that the heirs and devisees of every person who 
shall have made any covenant or agreement shall be liable, 
&c., “in the cases and in the manner prescribed by law.” 
But no provision has been made by law on the subject, and 
hence, as Judge Scott observed, we are left for our guidance 
to the ancient common law. This strikes us as a hard case, 
but we cannot usurp the province of the Legislature. All 
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the judges concur in overruling the motion four a rehearing 
except Judge Henry, who is absent. 





Ropinson v. Hoop et al., Appellants. 


1. Bill of Exceptions. The motion fora new trial must be incor- 
porated in the bill of exceptions. 

2. Infancy: practice. It is competent for a court to permit one 
who comes of age pending a trial to join in the suit as a co- 
plaintiff. 

: CURATOR: NEXT FRIEND: WAIVER: JEOFAILS. A curator 

may bring a suit for his ward, but if it were necessary that it 

should be brought by next friend, the objection would be deemed 
waived, unless taken by demurrer or answer, and, after verdict for 
the plaintiff, the error would be cured by the statute of jeofails. 

Wag. Stat., section 19, page 1036. 





Appeal from Jasper Common Pleas Court—Hon. E. V. 
Brown, Judge. 


G. H. Walser with E. J. Montague for appellants. 


H. B. Hamilton for respondent. 


Suerwoop, C. J.—1. Motion for new trial not incor- 
porated in the bill of exceptions, we, therefore, cannot 
L. prt or excer. NOtice any of the alleged errors occurring «ut 
TIONS the trial. Jefferson City v. Opel, ante p. 394; 
Collins v. Barding, 65 Mo. 496; Stevenson v. Saline County, 
Ib. 425. 

2. It is, however, insisted that the judgment must 
be reversed because of the grounds urged by the motion 
in arrest. As to Sarah A. Robinson, one of 
the minors who became of age pending the 
trial, it was perfectly competent for the court to permit 
her to come in and sue as an adult co-plaintiff. This ob- 
jection is absolutely frivolous. 


2 INFANCY: prac- 
tice 
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The same may be said of the infants suing by their 
curator instead of their next friend. If the infants had no 
’ : eura- legal capacity to sue, the objection should 

tor: next friend: 

waiver: jeofails. have been taken by demurrer or answer. 
Defendants, failing to thus object, must be deemed to have 
waived any objection in this particular. 2 Wag. Stat., 
section 10, page 1015; Jones v. Steele, 36 Mo. 324. Besides, 
our statute of jeofails,(2 Wag. Stat., section 19, page 1036,) 
provides that, if the verdict or judgment be for the infant, 
as in the present instance, such judgment shall not be 
stayed, reversed, impaired or in any way affected because 
the infant appeared by attorney. The statute would seem 
to be broad enough to reach a case of this sort, where the 
judgment goes in favor of the infant, even if the appear- 
ance by curator was unauthorized. But be this as it may, 
our statute (2 Wag. Stat., section 11, page 674,) expressly 
authorizes guardians and curators to prosecute and defend 
fur their minors. Larned and Wife v. Renshaw, 34 Mo. 
458, and cases cited. The provisions of the statute to 
which defendants call our attention (2 Wag. Stat., sections 
1-4, page 1003,) do not apply where there is already 
a duly appointed guardian or curator. The result is that 
the judgment must be affirmed. All concur. 





AFFIRMED. 





Samuet T. WitiraMs’ Apmr. v. WILLIAM WILLIAMs ef al., 
Appellants. 


1. Interest: promissory nore. Ten per cent. interest will not be al- 
lowed on a note that does not call for that rate. 

2. Wife, Competency as a Witness: acexcy. In order to make 

the testimony of a married woman admissible in a suit to which her 

husband is a party, on the ground that she acted as his agent in the 

transaction to which it relates, the fact of her agency must be 
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shown by some competent witness, and she is not a competent wit- 
ness for that purpose. Chesley v. Chesley, 54 Mo. 847, disapproved. 


‘8 Contract: NUDUM PACTUM: CONSIDERATION: DELIVERY. One who 


becomes party to a note, after it has once been delivered and the 
consideration has passed between the original parties, incurs no lia- 
bility, unless there is some new consideration and a redelivery of 
the note. The fact that he signs in the presence of the holder does 
not, by itself, amount to redelivery. 


Appeal from Lawrence Circuit Court.—Hon. Josepu Cra- 
VENS, Judge. 


H. Brumback for appellants. 


Landrum § Teel for respondent. 


Henry, J.—This suit was commenced before a justice 
of the peace ona note alleged, in the statement filed, to 
have been executed “on or about the first day of October, 
1874, whereby defendants promised to pay to Samuel T. 
Williams, for value received, ninety dollars in 
months from date thereof.” The justice rendered a judg- 
ment for plaintiff, from which defendants appealed to the 
circuit court, where plaintiff again had judgment, from 
which defendants have duly prosecuted their appeal to this 
court. The bill of exceptions is very imperfect. No date 
is given to any order, motion or proceeding in the cause. 
It does appear that it was tried at the February term of 
the Lawrence circuit court, but whether on the first, last 
or what day in February, or whether in that month, there 
is nothing to show, and, while it also appears that the jury 
committed an error in the amount of interest allowed on 
the note, and that a remittitur was entered by plaintiff of 
$6.70, it is impossible to tell, from this record, whether 
that was an amount sufficient to cure the error, 

The court instructed the jury to allow ten per cent. in- 
terest on the note from its date. The statement filed with 
 InteREsT:Prom- the justice of the peace did not allege that 


issory note. 
the note bore interest at ten per cent. per annum, or what 
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rate of interest it bore. There was no evidence to show 
that any rate of interest was named in the note when the 
note was executed or dated, or when it became due. It 
was esscntial to the recovery that plaintiff should have 
proved these facts, yet the record contains not a syllable of 
evidence tending to establish them. 

On the trial Mrs. Williams, the widow of Samuel T. 
Williams, was introduced as a witness and permitted to 
2 wire. court: testify, to which defendant objected. The 
Ness: agency. ground upon which she was permitted to tes- 
t tify was that she was the agent of her husband in lend- 
ing the money which was the consideration for the note; 
but she was tiie witness, and the only witness, who testified 
to her agency in that transaction. Our statute allows a 
married woman to testify in a suit to which her husband 
isa party where the transaction was had and conducted 
by her as her husband’s agent. This she could not do at 
common law. In the case of Chesley v. Chesley et al., 54 
Mo. 347, the court observed: “ Except as modified by 
our statute, husband and wife cannot ordinarily be wit- 
nesses for or against each other. However, even at com- 
mon law, the wife might testify in her husband’s behalf 
when employed as his agent in any given transaction.” 
But the court evidently did not carefully consider that 
question, remarking that, if the testimony of the husband 
in that case were entirely disregarded, there was ample 
evidence to sustain the finding of the court below. There 
were a few exceptional cases mentioned in the elementary 
works in which, at common law, the wife could testifv in 
cases in which the husband was a party, but it is not a gen- 
eral principle of the common law that the wife can testify 
in her husband’s behalf when employed as his agent in any 
given transaction. Greenl. on Ev., p. 481, secs. 334-337. 
In section 343 some of the exceptions to the general rule 
are stated. Another familiar exception is where a suit is 
instituted against a common carrier or hotel-keeper for 
the loss of the contents of a wife’s trunk, in which, from 
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necessity, she has been permitted to testify to the contents, 
but then the loss of the trun must be proved by other 
evidence. Another is where the husband’s account-books 
have been kept by his wife, and are offered in evidence in 
an action brought by him for goods sold. Here, it has 
been held, she may testify that she made the entries by his 
direction and in his presence. But the causes which estab- 
lish these exceptions recognize the general rule, and we 
have failed to find a case or an authority stating the law 
to be as announced in Chesley v. Chesley. If such had been 
the common law, there would have been no necessity for 
the provision in the statute. 

In most of these exceptional cases it appears, from the 
very nature of the suit or prosecution, that the circum- 
stances existed which authorized the wife to testify, but 
we apprehend that where the<e facts did not appear the 
wife could not testify until, by other evidence than her 
own, they were established. In the last exception which 
we have mentioned, before the wife should be allowed to 
testify, the husband should be required first to prove by 
other evidence that his account-books were kept by the 
wife. In the case of Littlefield v. Rice, 10 Met. 287, this 
was not required, but the point was not made, nor was the 
question discussed by the court. The wife was permitted 
to testify that she made the entries in her husband’s book 
of account without proof first being made that she kept 
the books. The husband himself, if he had kept the books, 
would have been a competent witness. This case is that 
of a witness generally incompetent, and only made com- 
petent when a particular state of facts exist. Can the 
wife be a witness to testify to the state of facts which 
makes her a competent witness? Prima facie she is incom- 
petent. How is she to be made competent? By evidence 
proving certain facts which make her competent. How are 
these facts to be established? Certainly by a competent 
witness, which the wife is not until the facts are first es- 
tablished which make her compet nt. It seems to me that 
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her competency must first be established by other evidence 
than her own, and that the court erred in admitting her 
testimony alone to prove her agency. 

‘| Several weeks after the note sued on was executed by 
William Williams, the defendant Shelton signed it asa 
8, conte or: nu- Jomtmaker: b ; Psd pera — 
sideration: deliv- ween payee, or the payee ant 
ery. William Williams. After Shelton signed, he 
kept possession of the note for several months, and it was 
never afterwards delivered to Samuel T. Williams or to 
his executors, but was in the possession of William Will- 
iams when the suit was instituted. It was delivered to 
Samuel by William Williams, and was binding on him, 
notwithstanding it was never redelivered to said Williams 
after Shelton signed it. It was not binding upon Shelton 
because never delivered by him to Samuel T. Williams or 
his executors. Admitting the competency of Mrs. Wil’. 
iams as a witness, and that her testimony established the 
fact that Shelton signed the note at Samuel T. Williams’ 
residence, it was not out of his possession a moment after 
he signed it until he delivered it to William Williams. 
That he signed in the presence of Samuel T. Williams and 
his wife did not constitute a delivery, and delivery was 
essential to make it binding on Shelton. McPherson »v, 
Meek, 30 Mo. 347// But there being no new consideration 
for the promise of Shelton, he would not have been bound 
if it had been delivered. His signature was obtained 
weeks afterthe note was executed and delivered by the 
principal maker. To procure his signature, no considera- 
tion moved from the payee, either to Shelton or William 
Williams. “The law applicable to a contract, such as the 
plaintiff seeks to enforce in this action against the defend- 
ant Joseph Shepherd, is too well settled to admit of doubt 
ar controversy. A consideration is essential to the support 
of every contract; otherwise it is nudum pactum and void. 
The facts agreed in this case show that there was no con- 
sideration for the promise of the defendant Joseph Shep- 
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herd. Ile affixed his signature to notes which had long 
been made, and delivered to the payee as completed con- 
tracts, on a consideration wholly passed and executed, 
moving solely between the original promisor and the 
plaintiff.” ! Bigelow, C. J., in Green v. Shepherd et al., 5 
Allen 570; Pfeiffer v. Kingsland, 25 Mo. 66. It is unnec- 
essary particularly to notice the instructions. They em- 
bodied views as to the liability of Shelton different from 


>) those herein expressed, and for this and the other errors 


which have been noticed the judgment is reversed and the 
cause remanded. All concur. 
REVERSED. 


Hensuaw v. Dutton, Appellant. 
The Decision in this Case, 59 Mo. 139, Affirmed. 


Appeal from Buchanan Circuit Court—Hon. Josern P. Gruss, 
Judge. 


B. R. Vineyard and A. H. Vories for appellant. 
Samuel Ensworth and E. O. Hill for respondent. 


Napton, J.—This case was before this court in 1875, 
and the opinion then delivered was not formed hastily or 
without due deliberation, nor are we now disposed to 
change it. The main objection then made to the note was 
that Henshaw, the obligee, had failed to procure his release 
from a partnership indebtedness of himself and Dutton to 
a note to Beattie & Co. But we were unable to see 
then, and cannot yet understand, how this could operate to 
the prejudice of Dutton; on the contrary, it would seem to 
have operated in his favor, and if Henshaw chose to waive 
it, the refusal of Beattie & Co. to discharge him could not 
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have injured the defendant. In the case as it was tried in 
1875 the execution of the note was conceded. In the 
present case its execution is also condeded, but itis denied, 
under oath, that the note was delivered. There is no ma. 
terial difference between the defenses then and now. The 
statement of the defendant was, as a witness: “I signed 
my name to the note and deed of trust, and left them on my 
table. I never delivered them to plaintiff. Plaintiff took 
up the papers from the table, and we went around to the 
banking house of Beattie & Co.,” &e. The court instructed 
the jury that, under the pleadings and admissions in the 
case, the plaintiff is entitled to a verdict, &c., for the amount 
of the note and interest, &c. There was no question ot 
fact to be submitted to the jury; the legal effect of the 
course of both plaintiff and defendant was considered in 
all its aspects by this court in the former opinion, and, 
therefore, with the concurrence of all the judges, the judg- 
ment must be affirmed. 
AFFIRMED. 





Jones v. Snaw et al., Appellants. 


1. Promissory Note: PAROoL EVIDENCE OF CONTEMPORANEOUS AGREFe 
MENT: PARTNERSHIP. Parol evidence is not admissible for the pur- 
pose of showing that a promissory note, absolute by its terms, was 
only intended as evidence of the amount of money which had been 
advanced by plaintiff to aid in carrying on a partnership business, 
and which, it was agreed, was to be returned to plaintiff only in the 
event that the business should turn out prosperously. See Rodney 
v. Wilson, ante p. 123. 
Escrow. A note cannot be treated as an escrow after it has been 
delivered to the payee. In order to have that effect, the delivery 
must be to a third person. 


3. Promissory Note: set-oFF: PARTNERSHIP: EQUITABLE RELIEF. 
An answer to a suit upon a promissory note, against the maker and 
indorser, averred that the note grew out of certain partnership 
transactions between plaintiff and one of the defendants, which 


to 
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had proved unsuccessful that it was indorsed ly the other defend. 
ant with the understanding that it was to be paid only in the evem 
the partnership turned out prosperously; that the accounts of the 
concern were still unsettled, and the maker of the note had paid 
more than his share of the losses. There wasa prayer that the 
excess of his payments might be allowed asa set-off against the 
note, and for judgment for the balance. It was not averred that 
plaintiff was insolvent, and no other ground for equitable relies 
was stated ; neither was an account of the partnership affairs statea 
or prayed for. Held, that the answer did not state a good defense 
for either defendant. 


Appeal from Buchanan Cireuit Court—Hon. Josepu P. Gruss, 
Judge. 


Bennett Pike for appellants. 
H. M. Ramey for respondent. 


Hoven, J.—This was a suit on a promissory note for 
$400, dated November 20th, 1874, due one day after date. 
Defendants averred in their answer that plaintiff and the 
defendant Shaw entered into copartnership about the 20th 
day of October, 1874, for the purpose of buying and sell- 
ing hogs during the packing season of 1874; that about 
said 20th day of October the plaintiff, for the purpose ot 
starting said business, advanced to the defendant Shaw 
the sum of $400, which said defendant paid out, together 
with large sums of his own, in the purchase of hogs. 
which were shipped to and sold by the plaintiff; that it 
was agreed and understood between defendant Shaw and 
the plaintiff that said sum of $400 should be left with the 
defendant asa permanent fund for said partnership until 
s:id partnership business was settled. The answer further 
averred that on or about the 20th day of November, 1874, 
and after a shipment of hogs had been made by defendant 
Shaw to St. Joseph, Missouri, in behalf of plaintiff and 
defendant, and on which there had been a loss of about 
$200, the plaintiff went up to Craig, Missouri, where the 
defendant Shaw was living, and requested defendant Shaw 
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to execute a note to him for said $400 as a memorandum 
of the amount that he, plaintiff, had advanced to the de- 
fendant as aforesaid, and that said note was so executed at 
that time, not as an evidence of absolute indebtedness of 
defendant Shaw to said plaintiff, but as evidence of a con- 
tingent indebtedness in the event that the said copartner- 
ship should turn out prosperously ; that said copartnership 
continued during the said packing season; that the same 
was not prosperous, but that the losses accruing and grow- 
ing out of same amounted to about $1,400, of which 
amount plaintiff was responsible and liable for one-half; 
that defendant Shaw has been held liable for and has paid 
the said amount of $1,400; that there has never been any 
settlement of said partnership matter between plaintiff 
and defendant Shaw, nor any accounting had, but that the 
said partnership is still unsettled; that on or about the 
10th day of January, 1875, plaintiff requested defendant 
to procure the signature of defendant Cranchler to said 
note, already signed by defendant, as a security thereon, 
and only desired the note secured so that if there should 
be anything coming to him, plaintiff, on a final settlement 
between him and defendant Shaw, the amount due on said 
note should be secure, and that he would hold the note 
simply and solely as a security for the amount in the event 
aforesaid. Defendants further averred that Shaw had paid 
$700 more than his share of the losses of the firm; that 
plaintiff was not entitled to recover on said note until the 
settlement of the copartnership, and asked to set off said 
sum of $700 against the note, and prayed judgment for the 
balance. This defense was, on motion of the defendant, 
stricken out by the court. Judgment was rendered for 
the plaintiff for the amount of the note and interest, and 
defendants have appealed. 

We perceive no error in the action of the circuit 
court. The note sued on was an absolute and uncondi- 
tional promise to pay the sum of money therein specified, 
and the defendants could not be heard to allege that, by a 
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prior or contemporancous oral agreement, the note was, in 
a certain contingency, not to be paid. To permit the de- 
fendants to show a contemporaneous parol agreement, that 
the note was only to be paid in the event the affairs of the 
copartnership should prove to be prosperous, would be to 
violate the well-established rule that oral testimony is inad- 
missible to vary or contradict the terms of a written in- 
strument. Smith’s Admr. v. Thomas, 29 Mo. 807; Bunce »v. 
Beck, 43 Mo. 266. It is conceded that when a part only 
of an entire contract is reduced to writing, the remainder 
may be proven by parol. Life Association of America v. 
Cravens, 60 Mo. 388. But in all such cases the parol con- 
tract must be consistent with, and not contradictory of, 
the written one. Bunce v. Beck, supra. Here the defend- 
ants seek to contradict the writing, and to convert an abso- 
lute promise into a conditional one. 

Nor can the note in suit be treated as an escrow. In 
order to give it such effect, delivery must be made to a 
third person, and not to the payee. Massmann v. Holscher 
et al., 49 Mo. 87; Henshaw v. Dutton, 59 Mo. 139. 

An alleged indebtedness of a partner to his copartner, 
upon a settlement of the copartnership affairs, cannot be 
pleaded as a set-off or counter-claim. This was expressly 
decided in Leabo v. Renshaw, 61 Mo. 292. One partner 
cannot be said to be indebted to his copartner on partner- 
ship account until there has been a settlement of the co- 
partnership affairs. Finney v. Turner, 10 Mo. 207. If, on 
account of the insolvency of the plaintiff, or other cause, 
the court would have been warranted in depriving the 
plaintiff of his right toa judgment on the note in suit until 
the copartnership affairs of the plaintiff and the defendant 
Shaw were settled and determined, or if the right of the 
defendant Shaw to maintain a suit for the settlement of 
the copartnership could be deemed to be within the defini- 
tion of a counter-claim, still the defendants cannot com- 
plain of. the action of the court below. Neither the insol- 
vency of plaintiff, nor other ground for equitable relief, 
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was alleged, and the defendant Shaw neither stated nor 
prayed an account of the partnership affairs. Pope v. 
Salsman, 35 Mo. 362. Besides, the answer of the defend- 
ants was a joint one, and the defendant Cranchler certainly 
had no interest in the copartnership of the plaintiff and 
the defendant Shaw. The other judges concurring, the 
judgment will be affirmed. 
AFFIRMED. 





Stittson v. Hannipat & Sr. Joseph RatLtroap Compaxy, 
Appellant. 


1. Parent and Minor Child: Personal Injuries: NEGLIGENCE: 
DAMAGES. If a child of tender years, in the presence of its father 
and by his direction, undertakes to cross a railroad track and is in- 
jured in the attempt, any negligence of which the father may be 
guilty in giving the directions is imputable to the child in an ac- 
tion against the railroad company to recover damages for the 
injury. 

2. Railroad: opsTRUCTION OF STREET BY TRAINS: FAILURE TO WHIS- 

TLE OR RING: NEGLIGENCE. The plaintiff, approaching a railroad 

track, found the street on which she was walking entirely obstructed 

by a train of cars standing across it. Several feet from the line of 
the street there was an opening, a few inches wide, between the rear 
car of this train and the rear car of another train which stood on 
the same track. Plaintiff undertook to pass through this opening, 
and, owing to a backward movement of one of the trains at that 
mement, was injurdin the attempt. It was not shown whether 
this movement was the result of an impulse imparted by the loco- 
motive, or was a gradual sliding back of the train down an incline, 
which existed at that part of the track, and it did not appear that 
any whistle was sounded or bell rung, nor that those in charge of 
the train knew that plaintiff was proposing or attempting to cross. 

In an action against the railroad company to :ecover damages for 

the injuries sustained, Held, 1st, The fact that the street was ob- 

structeddid not justify plaintiff's attempt. 2nd, Defendant was not 
in fault if it failed to ring the bell and blow the w!-istle. This is 
only required when a train is approaching a crossing. 38rd, There 
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was no evidence of negligence, on the part of the company, to sub- 
mit to the jury. The negligence was on the plaintiff's side. 





Appeal from Hannibal Common Pleas Court.—Hon. Joun T. 
Repp, Judge. 


Geo. W. Kasley for appellant. 
H. J. Dru.nmond for respondent. 


Naptox, J.—The injury, which this suit sought to 
redress, to a bright little girl of eight or nine years of age, 
remarkably sprightly and attractive, the pet of her father 
aud of the entire village where they lived, is calculated to 
excite the sympathy of jurors and judges; but, in the ad- 
ministration of law, considerations of this sort must be 
discarded, and the case must be investigated and deter- 
mined upon established legal principles applicable alike to 
all. The facts in this case, so far as they relate to the cir- 
cumstances attending this unfortunate accident, are very 
few and simple, and established mostly by the witnesses 
for the plaintiff. There is, indeed, a mass of testimony of 
medical men in regard to the connection between the ill- 
health of the plaintiff, when suit was brought, and the 
injury which occurred eight years before, and the possi- 
bility of its having been occasioned by other causes. We 
shall omit any reference to this class of testimony, the 
question being one exclusively for the jury, and no points 
of law having been made on it in the instructions. The 
town of Brookfield in 1864, when this accident hap- 
pened, contained about 150 inhabitants. The main street, 
about 100 feet wide, ran north and south through it, cross- 
ing the defendant’s railroad at right angles. This road, 
running east and west, consisted of three tracks—the main 
track and two side-tracks south of the main track. The 
father of the plaintiff had a store-house on the south side 
of the railroad, east of the main street, and with his wife 
and daughter boarded at the hotel or eating-house of the 
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village, which was on the north side of all the railroad 
tracks, and west of the main street. Sometime in the 
morning of June Ist, 1864, (it is not material about the 
hour), Mr. Stillson left his store and crossed over to the 
hotel, where his wife and daughter were, and in doing so 
passed through an aperture left between the eastern and 
western-bound trains, on the south side-track, which he 
then found to be about twenty inches. After transacting 
the business which was the cause of this visit—probably to 
go to dinner—he was accompanied back by his little daugh- 
ter, the plaintiff, who said to him as they walked along over 
the main track, where there were no cars, and over the 
first side-track, where there were either no cars or a wide 
space between them on the railroad-crossing, “ Papa, how 
did you get over?” In answer to this question the father 
described to the child how he got over, and when they 
reached the second or south side-track, where the crossing 
on the main street was totally obstructed, he pointed out 
to his child the place where he got over, and she, saying, 
“Twill beat you over to the store,” tripped along ahead 
of him; and she found thespace between the cars so close 
that, small and delicate as she was for her age, she had to 
turn sideways to get her body between the cars. From 
some cause the cars at this place had moved and dimin- 
ished the space between them, and she was crushed be- 
tween them at the waist. Her father was five or six feet 
behind her. This was not at the crossing on the main 
street, which was entirely obstructed by the train bound 
west, but was several feet east of the line of the street, and 
between the trains bound east and west. The father had 
crossed at this opening when he went over to the hotel, and 
found it about twenty inches; and another witness, who 
crossed through the aperture only five minutes before the 
accident, found it between fifteen and twenty inches wide. 
There was from the west of the main street a gradual de- 
clivity of the track towards the east, and at the time of 


the unfortunate accident there was a lighted locomotive 
43} 
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at the west end of the train, preparing to start west. The 
eastward-bound train was fastened by brakes, and a stick 
of wood under the wheel near the east end. Of course 
the diminution of the aperture must have been occasioned 
either by some impulse imparted by the locomotive at the 
west end of the train, or by a gradual sliding back of the 
western-bound train, which was necessarily not fastened, 
because on the eve of starting. There was some discrep- 
ancy in the testimony as to whether there were any cars 
at all on the north side-track; but this is evidently imma- 
terial, as the accident occurred on the south side-track. 

Upon this state of facts some questions of law obvi- 
ously arise, which may be considered without any detailed 
examination of the instructions given to the jury on the 
trial in the circuit court. 

The first question which naturally presents itself in 
view of the facts is whether the responsibility of the de- 
1. PARENT AND MI- fendant in this case is varied from that which 
> oe: i ordinarily exacted from it towards persons 
ages. of mature years, by reason of the tender years 
of the plaintiff. There are cases in which it is determined 
that the same degree of care is not to be expected or re- 
quired from a person of immature age as would be required 
of one who had reached years of discretion; and, there- 
fore, that what would be contributory negligence in the 
one case would not be so considered in the other. The 
distinction was recognized by this court in Kvons v. Iron 
Mountain Railroad Company, 65, Mo. 592. These are, how- 
ever, cases in which the father, guardian or other protector 
of the party injured is not present when the injury occurs. 
In the present case the father and child were together, and 
it was not simply a permission on his part that his little 
daughter should cross the railroad at the point she at- 
tempted, but the exact place was pointed out to her by her 
father, and she was proceeding within his view to follow his 
directions when the injury happened. If, under such cir- 
cumstances, the father was guilty of negligence, that neg- 
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ligence must be 1mputable to the child in a suit by the 
child for damages. As was observed by the Supreme f 
Court of Massachusetts in a similar action, (Holly v. Boston 

G. L. Co., 8 Gray 132,) “she was under the care of her 

father, who had the custody of her person and was respon- 

sible for her safety. It was his duty to watch over her, 

guard her from danger and provide for her welfare; and 

it was her’s to submit to his government and control. She 

was entitled to the benefit of his superintendence and pro- 

tection, and was consequently subject to any disadvantages 

resulting from the exercise of that parental authority 

which it was both his right and duty to exert. Any want 

of ordinary care on his-part is attributable to her in the . 
same degree as if she was wholly acting for herself.” In 
Waite v. N. EB. Railway Co., 96 Eng. C. L. 728; s.¢., El. B. 
& E. 719, the question was whether, in an action by an in- 
fant for injuries caused to him by the negligence of the 
defendant, it could be set up by way of defense that the 
negligence of the person in charge of the infant contrib- 
uted to the accident. The court of Queen’s Bench held 
that it could, and in this opinion the court of Exchequer 
Chamber concurred. Williams, J., said: “There was 
here, as it seems to me, from the particular circumstances 
of the case, an identification of the plaintiff with the 
grandmother, whose negligence is, therefore, an answer to 
the action. The person who has charge of the child is 
identified with the child. If a father drives a carriage, in 
which his infant child is, in such a way that he incurs an 
accident, which by the exercise of reasonable care he might 
have avoided, it would be strange to say that, though he 
himself could not maintain an action, the child could.” 
In Ohio § Mississippi Railroad v. Stratton, 78 Ill. 88; 8. ¢., 
3 Cent. L. J. 415, the Supreme Court of Illinois held that 
the negligence of the parent or guardian having in charge 
a child of tender years, where it is the proximate cause 
of the injury by unnecessarily and imprudently exposing 
it to danger, prevents any recovery from the carrier cor- 
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poration. In the present case the inquiry should have been 
whether the father was guilty of any contributory negli- 
gence, and whether such negligence, if any there was, was 
the proximate cause of the injury. 

The next conspicuous and important fact in this case 
is that the injury did not occur at any street-crossing, but 
2. RAILROAD: ob- On a part of the track where there was not 
by trains failure even a private or occasional pathway, and 
to whistle or ring — 
neglige where, consequently, the defendant had a 
right to presume that no one would attempt to cross. It 
is true the street-crossing was entirely obstructed by the 
train, which obstruction the municipal authorities of the 
town might at any time have prohibited, and for which the 
defendant might have been held liable in damages for any 
inconvenience occasioned by such obstruction, but this ob- 
struction did not authorize one who was about to cross to 
attempt to do so at any accidental opening between the 
cars, either of that train or of the adjoining one, except at 
the peril of the person so attempting to cross. The obli- 
gations, rights and duties of railroad companies and trav- 
elers crossing them are mutual and reciprocal, and no 
greater degree of care is required of the one than of the 
other. Harlan v. St. L., K.C.§ N. R. R.; Continental Imp. 
Co. v. Stead, 95 U. 8.165. Whilst the highest degree 
of care should be exacted from those who operate such 
dangerous machinery, a corresponding obligation is im- 
posed on the public, outside of the passengers on the train, 
to observe the like caution. Harlan v. St. L., K. C. § N. 
kh. R. Co., 65 Mo. 22. It has heen held that the neglect of 
the engineer of a train to sound its whistle or ring its bell 
on nearing a street-crossing does not relieve a traveler in 
the street from taking ordinary precautions for his safety ; 
that he is bound to use his senses, to listen and to look, in 
order to avoid any possible accident from an approaching 
train, and if he fails to do so, he takes the risk. Railroad 
Company v. Houston, 95 U.S. 697; s. ¢., 6 Cent. Law Jour. 
132. 
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But here there was no street-crossing. The space left 
between the two trains, even when the father of plaintiff 
went over to the hotel, (twenty inches,) would not indicate 
any invitation even to foot-passengers. There was no evi- 
dence in the case that any person, other than the} father of 
plaintiff and one other person, (who was a witness for de- 
fendant,) had ventured to cross at that point, and it is clear 
that if the father had preceded his child, so as to observe 
the diminished size of the aperture, he would not have 
advised her to attempt a crossing. Certainly, if he ob- 
served the lighted locomotive at the west end, ‘and made 
an attempt to cross himself, or advised his child to attempt 
it, its recklessness would have been obvious. The question 
of negligence, on the one side or the other, was undoubt- 
edly for the jury, but there must be some evidence on 
which to base instructions to a jury. After a careful 
examination of the testimony in this case, aided by the 
maps in the record, we have been unable to conjecture in 
what respect it is claimed that there was negligence on the 
part of the defendant. It does not appear that any officer 
or servant of the road was aware that the plaintiff, or any 
one else, Was proposing or attempting to cross at the point 
where the injury to plaintiff occurred. It does not appear 
that any bell was rung or whistle sounded; but this is only 
required when approaching a crossing. The train was 
about to leave unobstructed the street-crossing, over 
which several of its cars extended, The eastern-bound 
train was securely fastened, and the stick of wood under 
the wheel had to be taken out before the little girl could 
be extricated. The western-bound train, being about to 
start, was, of necessity, not locked. That, when the loco- 
motive was fired, this train might recede a few feet is not 
unlikely, and, indeed, seems the only rational solution of 
the contact of the two trains. Had the managers of this 
train, then, any right to suppose that, east of the street- 
crossing, the slight opening between it and the eastern- 
bound train, never over twenty inches, would invite pedes- 
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trians to cross through? Was it a customary place to 
cross, or were not the plaintiff and her father trespassers ? 
It is useless to analyze the instructions in detail. From 
what has been said it will be apparent wherein they are 
objectionable. 

Judgment reversed and cause remanded. The other 
udges voncur. 
i REVERSED. 
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Hannan, Appellant, v. Toe Moperty Bank. 


Corporation: srocKHOLDER’s LIABILITY: POWERS OF SHERIFF ACT 
ING AS RECEIVER. A sheriff, acting as receiver of the effects of a 
corporation by virtue of an appointment made by the court under 
Gen. Stat. 1865, secs. 20 and 21, p. 642, (Wag. Stat., p. 606,) has no 
power, by suit in his own name, to enforce the liability of a stock- 
holder to the corporation for unpaid stock which is not due accord 
ing to the terms of his subscription, and for which no call has been 
made }iy the directors. The subscription which creates his liability 
is not an evi‘tence of indebtedness to the corporation within the 
meaning of these sections of the statute, an! it is only evidences 
of indebtedness ti:at they allow him to sue upon and collect. The 
power to enforce such liability cannot be conferred upon the sheriff 
by an order of c yurt, or by an agreement among the judgment cred- 
itors of the corporation. 


Stockholder’s Liability, how Enforced: execution: Gar- 
NISHMENT. The liability of a stockholder in a bank for unpaid 
stock which is not due according to the terms of his subscription 
and for which nv calls have been made by the directors, cannot be 
seized and collected under an execution against the bank. Ina 
proceeding at law for the satisfaction of a judgment, such liability 
can only be reached by a special execution awarde.| under the 
:tatute, against the stockholder himself, in default of assets of the 
bank whereon to levy. Gen. Stat. 1865, p. 328, sec. 11; Wag. Stat., 
p. 291, sec. 13. Bui if the stockholder is in default to the bank for 
installments due on his stock, or for calls made by the directors, he 
stands in the attitude of any other debtor to the bank, and his debt 
may be seized and collected by suit; under execution against the 
bank, or it may be reached by garnishment. 
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Appeal from Randolph Circuit Court—Hon. G. H. Burcx- 
HARTT, Judge. 


MeCanne & Rutherford and H. S. Priest for appellant. 


N. A. Martin and Reed § Terrill for respondents. 


Hoven, J.—This was an application by John F. Han- 
nah, a judgment creditor of the Moberly Bank, for execu- 
tion against one of its stockholders, there being, as he 
alleged, no property or effects of the bank whereon to 
levy. The application was denied and plaintiff has ap- 
pealed. 

It is agreed that the facts in this case are as follows: 
That at the January term, 1875, of the circuit court of 
Randolph county the Moberly Bank, then a corporation 
organized under the genera! laws of the State of Missouri 
for banking purposes, was largely indebted to various per- 
sons for money on deposit, among whom was plaintiff 
herein; and at said January term, 1875, of said court 
said Moberly Bank came into court, by its attorney, and 
confessed judgment separately in favor of all its creditors, 
among whom was plaintiff, and all of said judgments were 
entered up and severally consented to by said creditors and 
plaintiff; and it was then the agreement and understand- 
ing that W. H. Williams, who was then acting sheriff of 
Randolph county, should take charge of all the property, 
effects and assets of every kind belonging to the said 
bank, under executions issued separately on said confessed 
judgments, and realize on said property and effects, and 
apply the same ratably on all such judgments and execu- 
tions; to all of which plaintiff was a party, and to all of 
which he consented; and that said W. H. Williams, as 
sheriff as aforesaid, under the executions issued on the 
judgments aforesaid, did proceed to and did take posses- 
sion of and seize and levy upon all the goods, chattels, ef- 
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fects, property und credits of the Moberly Bank, including 
all the stock of said Moberly Bank. Whereupon the 
court, of its own motion, appointed said Williams receiver 
of said Moberly Bank, and, as such receiver and sheriff 
aforesaid, said Williams did proceed to realize on all said 
property and effects, and did realize on the same, and did 
dispose of all property and effects of said Moberly Bank, 
including all choses in action, bonds, bills, notes, accounts, 
except the stock subscription books or unpaid stock owned 
by stockholders, as shown by the stock books then in his 
hands under said levies, and paid out the proceeds ratably 
on all said judgments and executions, to all of which 
plaintiff was a party and consented, and received his pro 
rata; after which there remained due and unpaid on said 
judgments and executions, and are still unpaid and owing, 
large sums; and made report of all his said proceedings, 
on the 15th day of February, 1877, to said court, stating 
therein that he had exhausted the assets of said defend- 
ant, Moberly Bank, and asking to be discharged; which 
report was overruled, and the following order made and 
entered of record, which said order is in words and figures 
as follows, to-wit: 

George W. Keebaugh ef al., plaintiff, r. Moberly Bank, 

defendant. 

On motion for execution against stockholders. 

Now, at this 15th day of February, 1877, come the 
parties, by their attorneys, and the motion heretofore filed 
by defendant, requiring W. H. Williams, sheriff of Ran- 
dolph county, to amend the report heretofore filed by him 
as to collecting against Moberly Bank, is considered by 
the court and by said court sustained, and thereupon said 
report is amended so as to show that the stock books of 
said bank, containing subscription of unpaid stock, were 
levied on by him, under certain executions in favor of 
plaintiff, on the day of ———, 1876, and that said 
stock books are now in his possession ; and the said sheriff, 
by leave of court first had and obtained, having amended 
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his returns on said executions in conformity to the facts, 
it is, therefore, ordered that W. H. Williams be and is 
hereby appointed receiver of said Moberly Bank, with 
full power to collect its assets, including all unpaid stock, 
and he is hereby ordered to proceed at once to collect the 
same and hold the proceeds subject to the further orders of 
this court, and all motions for executions in favor of 
plaintiff against the stockholders of said Moberly Bank 
are continued until the next term of this court; to all of 
which plaintiff was a party. Then and there plaintiff's 
counsel objected to the form of the order, but took no ap- 
peal therefrom. 

Plaintiff, on the 5th day of Febryary, 1877, filed his 
proper motion in said Randolph circuit court, in term 
time, setting forth fully that defendant was a corporation ; 
that a judgment as aforesaid had been recovered by plaint- 
iff, and execution issued thereon, and that defendant was 
insolvent, and that said execution had been returned, and 
that no property could be found whereon to levy further 
executions, and that the sum of fifteen hundred and sixty- 
one and twenty-six-hundredths dollars ($1,561.26) and 
interest thereon was yet due plaintiff on his said judg- 
ment, and praying the court for an order for an execution 
in favor of plaintiff and against W. R. Samuel, a stock- 
holder of defendant, for the amount of the unpaid stock, 
amounting to the sum of $400; said motion setting forth 
all matters and facts necessary to set forth in making such 
an application; that a copy of said motion, with a notice 
to said W. R. Samuel, was duly served upon him on the 
20th day of January, 1877, said notice stating particularly 
the time and place of filing and submitting said motion in 
said Randolph cireuit court, and all things necessary to be 
stated in said notice, and return of service thereof duly 
made by the sheriff of Randolph county ; that said motion 
for execution was not determined at said February term, 
1877, of court, but was continued generally to the next 
term of the court, to-wit: September term, 1877; that 
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at the September term—to-wit: on the 10th day of Sep- 
tember, 1877—in term time, said W. H. Williams, sheriff 
aforesaid, as and in his capacity of receiver of the Moberly 
Bank, defendant, filed his suit against the said W. R. Sam- 
uel, stockholder, for the amount of his unpaid stock, to- 
wit: the sum of $400; that said W. R. Samuel, on the 
same day—to-wit: the 10th day of September, 1877—volun- 
tarily appeared and filed his answer in said cause, and 
asked fora trial of the same; that his answer confessed 
that he owed Moberly Bank, defendant, $400, balance due 
on unpaid stock, and made tender of said amount in court, 
subject to the court’s orders; that on the submmission of 
said cause to the court, on the 11th day of September, 
1877, the court rendered judgment in favor of said receiver 
and against W. R. Samuel, stockholder, and ordered the 
money, four hundred dollars, ($400,) paid over to the re- 
ceiver, subject to the order of the court, which was done 
in accordance with said order of court; that plaintiff, on 
the 12th day of September, 1877, at the same term of the 
court, submitted to the court his said motion for execution 
against said W. R. Samuel, stockholder, and all the facts 
and matters herein stated and referred to were made to 
appear in evidence by the plaintiff, and the further fact of 
the institution of the said suit by the receiver, W. H. Will- 
iams, against said W. R. Samuel, stockholder, for the bal- 
ance of unpaid stock, was submitted in evidence, upon 
which the said W. H. Williams was made a party defend- 
ant in said cause, and plaintiff then filed in the cause a 
motion, in supplement of his original motion, asking that 
the said judgment against said W. R. Samuel be set aside, 
or that the said W. H. Williams, receiver, be ordered to 
apply said money in his hands—to-wit: four hundred dol- 
lars, ($400,) paid by said W. R. Samuel in payment of his 
unpaid stock, upon the execution prayed for by plaintiff in 
this cause, and that said W. H. Williams make such ap- 
plication of said funds as sheriff in charge of the execu- 
tion applied for in this cause. 
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It is further agreed and submitted that all judgments, 
as well as plaintiff’s, upon which executions have been 
issued from said court and against the Moberly Bank, de- 
fendant, were individual judgments for debt, (had as other 
judgments at law,) and that all the executions up to the 
time of filing this motion for execution against the said 
stockholders were, by order of the court, and under the 
levies, sales and collections made by said sheriff, kept on 
an equal footing, and the proceeds thereof ratably distrib- 
uted on the executions of all the judgment creditors; that 
upon the submission of this motion for execution, and the 
said motion in supplemental thereto, the court, after hearing 
and considering the whole matter, finds that the said W. 
H. Williams has full power, under his said appointment as 
receiver, to collect the unpaid stock due by stockholders 
of the Moberly Bank, defendant, by suit or otherwise, and 
that the proceeds of such unpaid stock in the premises 
must go to each of the judgment creditors in the propor- 
tion of the amounts of their judgments respectively ; and 
that the unpaid stock in the premises is assets, and that 
W. Hf. Williams, as receiver, is the only proper party in 
the premises to enforce payment of said unpaid stock. 
The court, therefore, overrules said motion for execution 
in favor of plaintiff and against the said W. R. Samuel, 
stockholder of defendant, together with the motion in 
supplement thereof aforesaid, and orders judgment entered 
accordingly as final. To the ruling of the court in over- 
ruling said motion for execution, and the said supple~ 
mental motion the plaintiff then and there at the time 
excepted. 

If the receiver appointed by the court was author- 
ized to collect by suit against the stockholders the amount 
1. corporation: remaining unpaid on the shares of stock 


stockholder's lia- 

bility: powers of owned by them, and apply the same to the 
sheriff acting as > ° ° ° 
receiver. executions in his hands, the court committed 
no error in overruling the plaintiff’s motion for execution 


against the stockholders; otherwise it erred. 
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Since the adoption of the constitutional amendment 
in 1870, abolishing the double liability imposed by the 
constitution of 1865, a stockholder can only be proceeded 
against individually for the amount of his unpaid stock. 
It is provided by the 11th section of chapter 62 of the 
General Statutes, in relation to private corporations, that 
“if any execution shall have been issued against the prop- 
erty and effects of a corporation, and if there cannot be 
found whereon to levy such execution, then such execution 
may be issued against any of the stockholders,” &c. 

The 29th section of the General Statutes, in relation 
to corporations, page 331, is as follows: “The process 
upon a judgment against any corporation shall be a fieri 
facias, which the sheriff or other officer shall levy on the 
moneys, goods and chattels, lands and tenements of such 
corporation, and proceed thereon as in civil cases.” See- 
tions 20 and 21 of the statute in relation to executions, 
page 642, are as follows: “ All account-books, accounts, 
notes, bills, bonds, certificates of deposit and other evi- 
dences of debt belonging to a debtor shall be liable to 
seizure, and, when seized, shall be placed in the hands of a 
suitable person, to be appointed by the court, or judge 
thereof in vacation, as a receiver, who shall take the same 
oath, execute like bond, have and perform the same powers 
and duties, and be subject, with his securities, to the same 
provisions and penalties, in all respects, as in the case of a 
receiver and his securities appointed in virtue of the stat- 
ute providing for suits by attachment.” ‘ When a receiver 
is not appointed, the officer holding the execution shall 
have all the powers and perform all the duties of a receiver 
under the preceding section, and may commence and main- 
tain actions in his own name as such officer on debts or 
evidences of debts seized.” The statute regulating receiv- 
ers in suits by attachment provides that “when notes, 
bills, books of account, accounts or other evidences of debt 
are attached, they shall be delivered to the receiver, who 
shall proceed to settle and collect the same, and for that 
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purpose may commence and maintain actions on the same 
in his own name.” 

The receiver, Williams, was appointed in pursuance 
of sections 20 and 21 of the execution law above quoted, 
and no order of the court could enlarge the power con- 
ferred on him by statute. The order of the court, there- 
fore, directing him to sue the stockholders, is of no 
moment, and we have only to inquire whether, under the 
authority conferred by the statute relating to executions, 
he had the right to institute such suits. 

It is claimed by the defendant that the stock book 
seized by the sheriff, containing subscriptions for unpaid 
2. sT OcKHOLDER’S stock, was an evidence of debt, or rather con- 
— yg tained evidences of debt, within the meaning 
ment. of the 20th section. If these stock subscrip- 
tions were such evidences of debt, belonging to the debtor, 
the Moberly Bank, as were intended by said section, then 
they were subject to seizure under execution against the 
bank, and could be collected by the receiver; and, in this 
view of the case, it is quite evident that, so long as there 
was a single shareholder liable to be called on for a single 
dollar of unpaid stock, there would be something whereon 
to levy under an execution against the bank. 

Now, under the corporation law, it is only when there 
is nothing whereon to levy, under execution against the 
bank, that the judgment creditor can ask the court for an 
execution against the stockholder. Is it not patent, then, 
that under this construction no execution could ever issue 
against a stockholder on account of his unpaid stock, and 
that the 11th section of the general corporation law would 
be rendered entirely nugatory? But this section and the 
section cited from the chapter on executions are in pari 
materia, and must be so construed as to stand together. 
Construing these sections together, we think*it obvious 
that the liability of the stockholder to the bank for unpaid 
stock which is not due according to the terms of his sub- 
scription, and for which no calls have been made by the 
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directors, cannot be seized and collected under an execu- 
tion against the bank; and in a proceeding at law for the 
satisfaction of a judgment, such liability can only be 
reached by a special execution awarded under the statute, 
against the stockholder himself, in default of assets of the 
bank whereon to levy. 

Where the stockholder is in default to the bank for 
installments of stock, or for calls made by the directors, 
he stands in the attitude of any other debtor to the bank, 
and his debt may be seized and collected by suit, under 
execution against the bank, or be reached by garnishment. 
Such, however, does not appear to be the case here. The 
agreement of the parties that the sheriff should take charge 
of all the property, effects and assets of every kind belong- 
ing to said bank, under the executions issued on the judg- 
ments confessed by it, and apply the proceeds of the same 
ratably on all such judgments and executions, could not 
confer upon the sheriff or receiver authority to institute 
suits against stockholders when, but fur such agreement, 
he would have no such authority; and said agreement 
must, therefore, be restricted in its application to such 
effects and liabilities of the bank as the sheriff was, by law, 
authorized to collect. However desirable it may be that 
the entire capital of the bank should be distributed ratably 
among its creditors, there are some forms of proceeding in 
which this cannot be done. A proper agreement of the 
parties, or some other form of proceeding, might have ac- 
complished that result. As the matter now stands, so far 
as the liability of the stockholders is concerned, it is a race 
of diligence. We are of the opinion that the plaintiff, 
Hannah, was entitled to an execution against the stock- 
holders, and the judgment of the circuit court will, there. 
fore, be reversed and the cause remanded. All concur. 


REVERSED. 
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Suep v. Kansas City, St. Josep & Counci, Biurrs Raltt- 
ROAD Company, Appellant. 


1. Costs: construction or statutes. All statutes in reference to 
costs must be strictly construed. An officer cannot legally claim 
remuneration unless the statute has expressly conferred the right. 





2. : suBMiIssION. The “submission,” for which the circuit clerk 
is entitled to charge a fee of thirty-five cents, under Wag. Stat., sec’ 
10, p. 623, is not the ordinary submitting of a cause to the court or 
jury for final determination. It is the submitting of questions in 
difference to the court, without action, as authorized by Wag. Stat., 
sec. 25, p. 1056. 

3. Circuit Clerk’s Costs. The court examines in detail a circuit 

clerk’s fee bill, of which complaint is made in this case, and allows 

some items an | rejects others. 


Appeal from Buchanan Circuit Court—Hon. Joseru P. 
Gruss, Judge. 


Willard P. Hall for appellant. 
Doniphan §& Reed and B. R. Vineyard for respondent. 


Suerwoop, C. J.—This case comes up here on appeal 
from motion to retax costs. The first objection of defend- 
ant to the costs as taxed grows out of the following entry 
“Joel Shed v. The Kansas City, St. Joseph & Council Blufts 
Railroad Company. Comes now said defendant, and on its 
own motion leave is granted it to plead herein on or before 
the 3d Monday of the present term, or answer thirty 
days before the next term of this court.” For this entry 
the clerk taxed costs as follows: For application for order, 
twenty cents; for an order, thirty-five cents ; for an appear- 
ance, ten cents. There was no application or motion in 
writing filed. Defendant objected to said charges, and 
moved to retax the same. 

The second objection of defendant to the taxation of 
costs is bused on the following entry: ‘Joel Shed v. The 
Kansas City, St. Joseph & Council Bluffs Railroad Com- 
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pany. Comes now defendant and files motion to dismiss 
suit.” For this entry the clerk taxed the costs as follows: 
For filing motion, five cents; for application for leave to 
file same, twenty cents; for order directing said motion to 
be filed, thirty-five cents. No application was made to file 
said motion, and no order was made granting leave to file 
the same. Defendant objected to all said charges, except 
the charge of five cents for filing motion. 

The third objection of defendant is based upon the 
following entry: “Joel Shed v. The Kansas City, St. Jo- 
seph & Council Bluffs Railroad Company. Comes now 
said plaintiff and files bond for costs, which is by the court 
approved, and leave is granted to defendant to answer 
herein thirty days before the next term of the court.” For | 
this entry the costs are taxed as follows: For filing bond, 
five cents; for motion for said bond to be filed, twenty 
cents; for order directing said bond to be filed, thirty-five 
cents; for order approving said bond, thirty-five cents; 
for motion of defendant for leave to plead, twenty cents; 
for order granting leave, thirty-five cents. There was no 
motion for leave to file said bond, and no order directing 
it to be filed, and no motion for leave to plead, and the 
only entry was the one set out as above. Defendant ob- 
jected to said taxation of costs, except the five cents for 
filing said bond. 

The fourth objection of defendant is based on the fol. 
lowing entry: “Joel Shed v. The Kansas City, St. Joseph 
& Counci! Bluffs Railroad Company. Comes now said de- 
fendant and files answer herein.” For this entry costs are 
taxed as follows: For filing answer, five cents; for appli- 
cation to file answer, twenty cents; for order directing it 
tu be filed, thirty five cents. There was no motion to file 
answer, and no order directing it to be filed. Defendant 
objected to all of said items, except five cents for filing 
said answer. 

The fifth objection of defendant is based on the fol- 
lowing entry: “Joel Shed v. The Kansas City, St. Joseph 
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& Council Bluffs Railroad Company. On defendant’s ap- 
plication the case is continued.” For this entry costs are 
taxed as follows: For two appearances, twenty cents ; 
for a motion for continuance, twenty cents; for a judg- 
ment for costs, fifty cents; for a submission, thirty-five 
cents; for satisfaction of judgment for costs, twenty-five 
cents; for a continuance, twenty-five cents. The defend- 
ant objected to all of said items, except the item of twen- 
ty-five cents for a continuance. 

The sixth objection of defendant is based on the fol- 
lowing entry: “ Joel Shed v. The Kansas City, St. Joseph 
& Council Bluffs Railroad Company. Come now said par- 
ties, and it is agreed that plaintiff may have judgment for 
one cent. It is, therefore, considered that plaintiff recover 
of defendant the sum of one cent and all costs, and have 
thereof execution.” For this entry costs are taxed as fol- 
lows: For one appearance, ten cents; for a submission, 
twenty-five cents; for a judgment, fifty cents. Defendant 
objected to all of said items of costs, except the item of 
fifty cents for a judgment. 

The court, upon the hearing of the motion, directed 
the costs to be retaxed in this, that all charges for appear- 
ances, over and above one charge for an appearance at the 
first term in said case, should be disallowed, and the eourt 
overruled said motion in all other respects. So far as per- 
tinent, in the present instance, the statute allows to the cir- 
cuit clerk fees as follows: For filing any paper in a cause, 
five cents; for entering an appearance, ten cents; for filing 
and entering any motion, rule or order, twenty cents; for 
every submission, thirty-five cents; for every continuance 
of a cause, twenty-five cents; for entering any judgment, 
fifty cents; for docketing each judgment, ten cents; for 
entering satisfaction of record, twenty-five cents; for all 
orders not herein provided for, thirty-five cents. _ Wag. 
Stat., pp. 623, 624. - 

Under these statutory provisions all that could be le- 


gally charged for the services specified in the first entry 
44 
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was ten cents for entering defendant’s appearance and 
twenty cents for entering the order giving leave to plead. 
It is altogether out of the usual mode of procedure to file 
a motion for ar extension of the time of pleading; and, 
besides, no motion or application in writing was made, and 
the statute recognizes no such title—no such right—in the 
clerk to recover fees respecting an application for an order. 
The rule is that all statutes in reference to costs must be 
construed strictly, and that an officer cannot legally claim 
remuneration unless the state has expressly conferred the 
right. Crofut v. Brandt, 58 N. Y. 108; Gordons v. Mau- 
pin, 10 Mo. 353. 

In regard to the second entry, the statute only allows 
twenty cents for filing and entering every demurrer, motion, 
rule or order. The clerk was, therefore, only entitled to 
the sum just specified for the entry referred to, as that 
sum, by the express statutory words, is in payment both 
for filing the motion and entering the order of the court 
respecting it. The statute does not give the clerk a fee 
for an application for leave to file a motion, as this would, 
under plaintiff's theory, involve the solecism of filing one 
motion for leave to file another. 

As to the third entry, we think the clerk was en- 
titled to five cents for filing the bond for costs, and to 
thirty-five cents for the order directing its filing and ap. 
proval, as that entry would seem to be embraced under the 
head of “all orders not herein provided for.” There was 
no motion to file the bond, nor was one necessary; such a 
motion is unheard of in our practice. All motions are re- 
quired to be in writing, (2 Wag. Stat., section 27, page 
1018; section 48, page 1021,) but we never heard the idea 
advanced that a party would have to file a motion in order 
to filea bond. As at present advised, we do not regard 
2 Wag. Stat., section 3, page 1052, as applicable to an 
entry like the one under consideration, and certainly not 
when no motion in writing was, in fact, made. We think 
the clerk, however, entitled to thirty-five cents for the order 
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giving the defendant a certain time in | which to plead, as 
such an order would clearly not be embraced under the 
title of an entry respecting a demurrer, motion, rule, &c., 
nor do we regard it at all material that the clerk made 
but one entry, which embraced the order respecting the 
bond as well as that respecting the answer. 

Relative to the fourth entry: Regarding this, the 
answer was filed in vacation, and the clerk was only en- 
titled to five cents for its filing, since the order permitting 
it to be thus filed was contained in the previous entry. 

With respect to the fifth entry, we think the clerk 
entitled to a fee for continuance, twenty-five cents, and to 
fifty cents for a judgment for costs, which the record shows 
was entered against the defendant. There was no motion 
for a continuance, nor was there any entry of a satisfac. 
tion of the judgment for costs, nor any submission, nor 
any appearance, and, as a matter of course, the clerk could 
not charge for them. 

In reference to the sixth entry, the clerk was entitled 
to but fifty cents for entering the judgment rendered by 
agreement of parties. The court below properly ruled 
that no fee was allowable for but the entry of one appear- 
ance, as a defendant, after the occurrence of the entry 
evidencing that fact, remains in court until discharged by 
due course of law. 

We do not regard the clerk entitled to a fee for a sub- 
mission. This term, as used in the statute, is used either 
in a strictly technical sense (2 Bouv. 553) or else in its 
statutory import, as, ¢.g., where “parties to a question in 
difference * * present a submission of the same 
to any court which would have jurisdiction if any action 
had been brought,” &. 2 Wag. Stat., section 25, page 
1056. And I am confirmed as to correctness of this view 
by examining, at the suggestion of one of my associates, 
the fees which the statute allows the clerks of the various 
courts of record. With theexception of the clerks of the 
circuit courts, no fee for a “submission” is allowed. The 
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Legislature may, therefore, be presumed to have employed 
the term in asense peculiar to matters in the circuit courts, 
and not as intending by that word to convey the idea of 
the mere submitting a cause to the court or jury for final 
determination; otherwise the clerk of a criminal court, 
when a cause is submitted to a jury for their verdict, or 
the clerk of a probate court, when a claim is presented 
against an estate for allowance, would each be, in jus- 
tice, entitled to a fee fora “ submission ;” and the Legisla- 
ture cannot be supposed to have intentionally discriminated 
against the clerks of such courts, as would evidently be 
the case if the word “submission” is to bear any other mean- 
ing than that we have ascribed to it. For the errors afore- 
said, in refusing to retax the costs in the above-mentioned 
particulars, we reverse the judgment and remand the cause. 


All eoneur. 
REMANDED. 


Tue State v. Hays, Appellant. 


1. Felonious Assault. An indictment which charges that defend- 
ant committed an assault upon another and pointed a loaded pistol 
at him, whereby his life was endangered, is good under section 33, 
page 450, of Wagner’s Statutes, without an express allegation of in- 
tent to kill. 

Assault, in Supposed Defense of a Son. It is no defense to 
an indictment for a felonious assault that the defendant was led to 
commit the assault by information, brought to him by others, that 
the person he assaulted was about to iake the life of his son, when 
such was not the fact. It was his business, when he came upon the 
ground, to judge from what he saw whether the information was 


+ 


correct. 


Appeal from Benton Circuit Court_—Hox. Wm. 8S. Surrk, 


Judge. 
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Lay § Belch and James H. Lay for appellant. 
J. L. Smith, Attorney-General, for the State. 


Napton, J.—The first question in this case is the suffi- 
ciency of the indictment. It is based on the 33d section 
of the 2d article of the act concerning crimes and punish- 
ments. 1 Wag. Stat., p. 450. The indictment charges, 
that the defendant, on, &c., at, &c., “ did willfully and feloni- 
ously an assault commit in and upon the person of one 
Calvin Cook, in the peace of the State then and there 
being, and that he, the said defendant, a certain pistol, 
commonly called a revolver, the same being a deadly 
weapon, then and there in his right hand had and held, 
Which said pistol was then and there loaded with gun- 
powder and dive:s leaden bullets, and did willfully and 
feloniously point at and upon him, the said Calvin Cook, 
whereby his life was endangered, and under circumstances 
Which would have constituted murder or manslaughter if 
death had ensued,” &e. Rejecting the last clause, * under 
circumstances,” &¢., as surplusage, we think the allegations 
of the assault with a loaded pistol, so as to endanger the 
life of the person assaulted, are sufficiently specific under 
the statute. If one’s life is endangered by the act of an- 
other, which act is willful and apparently felonious, it is 
immaterial what the purpose of the assaulting party may 
be. To present a loaded pistol, cocked, to the breast of 
another, accompanied with such threats as were proved in 
this case, isan act which certainly endangers life, whether 
the purpose is to kill or wound or scare, and it is unnec- 
essary to allege an intent to kill. Jennings v. State, 9 Mo. 
852. The facts alleged show that if the pistol had ex- 
ploded, and death had been the result, the case would have 
been murder or manslaughter. 

On the trial it appeared that the party assaulted was 
marshal of the town of Warsaw, and that on the day 
when the assault occurred he had arrested a minor son of 
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the defendant for some offense, and that the boy was strug- 
gling to get away from him, when defendant came up with 
w revolver and demanded his son’s release. When the 
marshal hesitated, the defendant cocked his revolver and 
held it to his breast and said, “ Let him loose, or Pll shoot 
your God damned heart out,” and the officer thereupon re- 
leased him. The defendant offered to prove that when 
the marshal arrested his son he was at home, and that 
some one came to his home and told him that the marshal 
(whose name was Cook) and his son were fighting, and 
that Cook had a pistol and would probably kill his son. 
This testimony was rejected, and we think properly. It 
was no excuse for the defendant’s violence that he had 
been misinformed in regard to the arrest or attempted ar- 
rest of his son. When he reached the scene of the strug- 
gle, his business was to judge from what he saw himself, 
and not from false statements by others. Cook, the mar- 
shal, had no weapon, and there was, in fact, no fight. The 
officer was merely holding the boy to prevent his escape. 
The proposed evidence was no excuse for the assault, and 
was properly excluded. The instructions asked by the de- 
fendant were all given, and the tine inflicted on defendant 
by the verdict of the jury was a very light punishment 
for the outrage he committed. Judgment affirmed. 


AFFIRMED. 


Smita v. Maptson ef al., Appellants. 


1. Place of Recording Deed: riesumrriox. <A deed to land 
within the limits of the present county of Jefferson was recorded 
in 1808 in St. Louis district. In the absence of evidence as to the 
boundaries of the districts as they existed at that time, i was held 

that the court would presume that the deed was properly re- 

corded in tl:at district. 
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2. Proof of Ancient Recorded Deeds: srarures iN rorce. Sec- 
tions 35 and 36 of the chapter on evidence, (Wag. Stat., page 
595,) permitting a certifie] copy of a deed recorded thirty years be- 
fore the first day of January, 1867, to be read in evidence without 
proof of the execution of the original, whether it was properly ac- 
knowledged or not, have not been repealed by the act of March 28th, 
1874. (Acts 1874, page 59.) 
Spanish Land Titles: rraNnsrer TO THE UNITED STATES. An 
order of survey made by the Spanish Lieutenant-Governor in the 
year 1799, and a survey made in the same year in pursuance of the 
order, together with inhabitation and cultivation of the premises by 
the grantee and his family, did not vest in him a complete title. In 
order to pass this out of the Crown of Spain, certain formalities pre- 
scribed by the Intendant-General, under the authority of the royal 
order of October 22nd, 1798, had to be complied with. Where 
this had not been done, the title of the grantee remained inchoate, 
and the legal title passed, upon the acquisition of Louisiana, to the 
United States. 
4. The Statute of Limitations does not begin to run in favor of 
one in the possession of land until the legal title has emanated from 
the Government. Gibson v. Chouteau, 13 Wall. 92, &e. 





a 
~e 


Appeal from Jefferson Cireuit Court.—Hon. Joun B. Ros- 
INsoN, Judge. 


Joseph J. Williams for appellants. 
John L. Thomas & Bro. for respondent. 


Hovcu, J.—This was an action of ejectment brought 
on the 21st day of April, 1874, in the circuit court of Jef- 
ferson county, for the recovery of 282 65-100 acres of land, 
being a part of United States survey No. 1219. The de- 
fendants denied the plaintiffs’ title, and pleaded the statute 
of limitations in the ordinary form asa legal bar. The 
cause was tried by the court without the aid of a jury, 
and judgment was rendered for the plaintiffs. The plaint- 
iffs’ title was as follows: A patent from the United 
States, dated April 13th, 1874, to Thomas F. Riddick, or 
his legal representatives, for the land in controversy. This 
patent recites that the board of commissioners appointed 
and acting under the act of Congress, approved March 2d, 
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1805, entitled “ An act for ascertaining and adjusting the 
titles and claims to land within the territory of Orleans 
and the district of Louisiana,” and supplemental legislation, 
have confirmed to Thomas F. Riddick, claiming under 
John Dowling, original claimant, a tract of land coutaining 
800 arpents, situate in the district of St. Louis, and that 
for said elaim the said board of commissioners have issued 





their certificate of confirmation, numbered 1219, dated the 
22d day of August, 1811, under the authority of the 6th 
section of the act of Congress, approved the 3d day of 
March, 1807, entitled “* An act respecting claims to land 
in the territories of Orleans and Louisiana,” and also that 
the land was surveyed by the Surveyor-General of the 
United States in 1818, and that the same was confirmed as 
survey No, 1219. 

Piaintiffs also read in evidence a copy of the claim of 
Thomas F. Riddick, filed with the recorder of land titles 
at St. Louis in 1807, accompanied by a sheriff’s deed, con- 
veying all the right of John Dowling in the premises to 
said Riddick, together with the proof produced by said 
Riddick before the board at that time. This claim and 
record showed that Dowling claimed 1,000 arpents on the 
river Plattin, in the district of St. Louis, and that said 
Riddick produced before said board a concession for said 
land to John Dowling by Don Zenon Trudeau, Lieutenant- 
Governor of Upper Louisiana, in 1799, and also a plat and 
certificate of survey of the same dated October 21st, 179%. 
The proof showed that Dowling settled on this land in 
1799, aud had cultivated and inhabitated it from 1799 to 
1808; had forty acres in cultivation ; had many horses and 
cattle, and at least ten children. Plaintiffs also read in 
evidence the decision of the commissioners in 1811, con- 
firming the said land to Thomas F. Riddick, under John 
Dowling, and ordering the land to be surveyed at the ex- 
pense of the Government. 

Plaintiffs then read in evidence a certified copy of a 
warranty deed from Thomas F. Riddick and wife to Wm. 














APRIL TERM, 1878. 697 





Smith v. Madison. 


C. Carr, dated November 23d, 1808, and recorded the same 
day, for the undivided half of survey 1219, which copy 
was certified by the recorder of St. Louis county as being 
a true copy of a deed from the land records of the county. 
The defendants objected to the reading of this deed in evi- 
dence because the land being now in Jefferson county, the 
burden of proof was on plaintiffs to show that the land 
lay in St. Louis district in 1808, when it was recorded 
there, and until that was shown it ought not to be read. 
They also objected to the reading of this copy because it 
was acknowledged before a justice of the peace in St. Louis 
district, and it does not appear that the land lay in that 
district at that time. They also objected to its being read 
in evidence because a copy coull not be read until proof 
of the execution of the original was made. Plaintiffs next 
read in evidence a copy of a deed from Thomas F. Rid- 
, dick to George C. Sibley, for one-half of said land, dated 
August 31st, 1814, and appearing to have been recorded 
in Ste. Genevieve county, Missouri, November 14th, 1814. 
The recorder of Ste. Genevieve county certified the afore- 
said copy of the deed in 1874. To the reading of this 
copy defendants objected because it had not been shown 
that the land lay in Ste. Genevieve county in 1814, and be- 
cause it appeared to have been acknowledged before W. 
Christy, a judge of the St. Louis court of common pleas, 
and it did not appear that the land lay in the district in 
which he had jurisdiction. Plaintiffs then read in evidence 
a certified copy of a deed, dated August 10th, 1814, and 
recorded in Ste. Genevieve county November, 1814, con- 
veying one-half of this land from Wm. C. Carr to George 
C. Sibley. This copy was made by the recorder of Ste. 
Genevieve county in 1874, to the reading of which in evi- 
dence defendants objected for the reasons last above men- 
tioned. Plaintiffs then read in evidence a deed from George 
C. Sibley and wife to Robert Simpson, dated August 21st, 
1821, and recorded in Jefterson county in 1824, conveying 
this land to Robert Simpson. To the reading of this deed 
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defendants objected, 1st, because it appeared to be ac- 
knowledged before a justice of the peace of Lillard county. 
while the land lay in Jefterson county, and hence the deed 
could not be read in evidence until its due execution was 
proved; 2d, it not being duly acknowledged, was not en- 
titled to be recorded, and could not be read in evidence 
without proof of its execution. The defendants here 
admitted that plaintiffs were the only heirs of Robert Simp- 
son, who died in 1873. It was also admitted that the value 
of the monthly rent and profits of the premises in suit 
was $4.50. 

Defendants then introduced the following evidence: 
The petition of John Dowling to Francois Valle, command- 
ant of the post of St. Genevieve, for a concession of 1,000 
arpents of land on the north side of the river Plattin, 
about two miles above its mouth, on which he lived ana 
had his farm and dwelling, dated August 12, 1799; also 
the written submission of said petition by Valle to the 
Lieutenant-Governor on the 13th of August, 1799; also 
an order of survey for the land petitioned for by Don 
Zenon Trudeau, Lieutenant-Governor, indorsed thereon, 
which order is as follows: 

“It is ordered that Antoine Soulard establish a sur- 
vey upon the land which is asked, provided it is vacant 
land and can be so done without prejudice to any person, 
and interferes with no rights of others, in pursuance of 
the petition presented, which is asked from the Lieuten- 
ant-Governor of this province, so as to obtain the conces- 
sion of title which is solicited. 

(Signed,) “ZENON TRUDEAU.” 

Also a survey and plat of the tract of land made by 
Antoine Soulard for John Dowling, by order of the Lieu- 
tenant-Governor, for 1,000 arpents, including all the pres- 
ent survey 1219, dated November 5th, 1799; also a copy of 
the certificate of the commissioners as recorded, dated 
August 22d, 1811, contirming a portion of said land to 
Riddick, under Dowling, which certificate is as follows: 
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“ Louisiana commissioners’ certificate, No. 1219, Au- 
gust 22d, 1811. 

“ We, the undersigned commissioners for ascertaining 
and adjusting the titles and claims to lands in the territory 
of Louisiana, have decided that Thomas F. Riddick, claim- 
ng under John Dowling, original claimant, is entitled to a 
patent under the provisions of the 2d section of an act of 
the Congress of the United States, entitled “An act for 
ascertaining and adjusting the titles and claims to land 
within the territory of Orleans and the district of Louisi- 
ana,” passed the 2d day of March, 1805, for 800 arpents 
of land, situate in the district of St. Louis on river 
Plattin, and order that the same be surveyed as nearly in 
asquare as may be, and soas to include his improvements. 

sv virtue of a permission from the proper Spanish officer, 
and also of actual inhabitation and cultivation prior to and 
on the 20th day of December, 1803. 


(Signed,) “CLEMENT B. PENROSE, 
(Signed,) ‘FREDERICK BATEs.” 


Also the survey by the Surveyor-General of the Uni- 
ted States for Riddick ; also the sheriff's deed to Riddick 
made by Conner, and his notice of claim to the recorder. 
of land titles, and the minutes of the board of September 
7th, 1808, and the decision of the commissioners on August 
22d, 1811, (same as offered by plaintiffs;) also a deed by 
the administrator of Thomas F. Riddick, by order of 
county court of Jefferson county, in which county Riddick 
died in the year 1830, purporting to convey to William 8. 
Howe all of United States survey No. 1219, sold as the 
property of the estate of Riddick to pay debts of the es- 
tate, deed bearing date June 22d, 1854. This deed was 
objected to for various reasons, but the court allowed it to 
be read asa color of title in support of the plea of the 
statute of limitations. Plaintiffs admitted that William 
S. Howe took possession of survey 1219 in the year 1855, 
built a house and cleared a field on it in that year, and paid 
taxes thereon, and held it adversely till his death in 1870, 
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when it was partitioned among his heirs; the part sued 
for in this action being assigned the wife of defendant, 
Madison, who is his daughter, who has held it adversely 
ever since, (defendant Sack being a tenant.) 

The copy of the deed from Riddick to Carr was prop- 
erly admitted inevidence. Thisdeed having been recorded 
1. ptace or e- in St. Louis district in 1808, and no evidence 
presumption. of the boundaries of the districts as they ex- 
isted at that time having been adduced, we must presume 
that the deed was properly recorded in that district. Such 
was the ruling of this court in Miller v. Dunn, 62 Mo. 225, 
with reference to a deed recorded in New Madrid district 
in 1808. : 

This deed having been recorded more than thirty 
years before the first day of January, 1867, under sections 


2. PROOF OF AN- Q&S , 2 . sili . a ee asl 
cece there, 39 and 36 of the statute in relation to evi 


fe force. eS dence, a certified copy thereof was adinissi- 
ble without proof of the execution of the original, whether 
the same was properly acknowledged or not. 1 Wag. 
Stat., secs. 35 and 36, p. 595. The 1st and 2d sections of 
the act of March 28, 1874, declaring deeds which have 
been executed and acknowledged according to law, and 
which have been recorded thirty years prior to passage of 
that act, admissible in evidence without further proof of 
the execution thereof, and making copies of the same ad- 
missible upon proof of the loss of the original, have no 
application to the objections made by the defendants. 
The object of this enactment is not readily perceived, but, 
whatever may have been the purpose of the draughtsman, 
we are of opinion that it does not, as contended by the 
defendants, repeal the 35th and 36th sectious of the chap- 
ter on evidence. It follows, from the foregoing observa- 
tions, that the deed from Riddick to Sibley and from Carr 
to Sibley and from Sibley to Simpson, all of which were 
recorded more than thirty years before the first day of 
January, 1867, were properly admitted. 

This brings us to a consideration of the defendants’ 
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plea of the statute of limitations, which presents the most 
3. SPANISH LAND j »t< et} ; > As N int. 
py MO important question in the case. The plaint 
to the United iff contends that the legal title to the prem- 


States 
ises sued for remained in the United States until the issu- 
ing of the patent therefor on the 13th of April, 1874, and 
that the statute of limitations did not begin to run in favor 
of an adverse occupant of said premises until the legal 
title so emanated from the United States. The defendants 
contend that the concession or order of survey from the 
Spanish Lieutenant-Governor to Dowling in 1799, and the 
survey made by Soulard in pursuance thereof in the same 
year, and the fact that he inhabited and cultivated the land 
from 1799 to 1808, invested Dowling with the title, and 
prevented the fee from vesting in the United States under 
the treaty of cession concluded at Paris on the 30th day of 
April, 1803, and that the decision of the commissioners in 
1811, in connection with the survey made by the United 
States surveyor in 1818, conclusively determined the title 
to bein Riddick as against the United States, and that the 
statute of limitations would, therefore, run in favor of an 
adverse occupant, although no patent was issued by the 
United States until within ten years of the institution of 
this suit. 

That the Lieutenant-Governor of Upper Louisiana had 
authority to make concessions, direct surveys to be made 
and cause grantees to be put in possession, is conceded by 
ull the authorities, but it is expressly declared by the Su- 
preme Court of the United States, in Menard v. Massey, 8 
How. 293, that such acts on the part of the Lieutenant- 
Governor did not invest his grantees with a complete title. 
The recent decision of this court in Harvey v. Rusch, ante 
p. 551, is to the same effect. On the 17th day of July, 
1799, the Intendant-General, Morales, acting under the 
royal order of the 22d day of October, 1798, making the 
Intendants of New Spain the peculiar judges of all ques- 
tions relating to the royal lands, and investing them with 
exclusive authority to grant lands belonging to the Crown, 
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published certain regulations having the force of written 
law during the continuance of Spanish rule, designating 





the steps necessary to be taken in order to acquire the title 
to real property in the provinces of Upper and Lower 
Louisiana, and referring therein to cessions or orders made 
by the Lieutenant-Governor, declared in the 18th article 
thereof “that no one of those who have obtained said de- 
crees, notwithstanding in virtue of them the survey has 
taken place and that they have been put in possession, can 
be regarded as owners of the land until their real titles are 
delivered, completed with all the formalities before recited.” 
Menard’s Heirs v. Massey, 8 Wow. 293. 

In the case just cited these formalities are set forth as 
follows: The surveyor was bound to forward to the In- 
tendant a survey, and also a copy of the survey, or rather 
_ figurative plat and a certificate called a proces-verbal, signed 
by the commandant or asyndie and two neighbors, to- 
gether with the surveyor, declaring that the survey was 
made in their presence and corresponded with the facts 
stated in the proces-verbal; and on the concession, this figu- 
rative plat and the proee s-verbal the complete title was 
tounded.a copy of the plat and proce s-rerbal being attached 
and the whole recorded in several departments. Unless 
these formalities were observed, the title remained in the 
Crown. It is not pretended that they were observed in the 
present case, and the legal title to the land in controversy, 
therefore, remained in the Spanish Government, and the 
United States succeeded thereto under the treaty of cession 
before mentioned. 

Soon after the acquisition of Louisiana the Govern- 
meut of the United Stated devised methods of its own for 
the completion of the title in those holding inchoate or 
equitable titles under the Spanish and French Governments. 
The acts of March 2d, 1805, and March 3d, 1807, were 
passed, providing for the appointment of commissioners, 
for the purpose of ascertaining the rights of persons claim- 
ing lands in the territories of Orleans and Louisiana, with 
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full power to decide, according to the laws and established 
usages and customs of the French and Spanish Govern- 


ments, upon all claims to lands within their respective dis- 
tricts, and their decision, when in favor of the claimant, 
was declared to be final against the United States. The 
6th section of the act of 1807 required the commissioners 
to transmit to the Secretary of the Treasury and to the 
Surveyor-General transcripts of the final decision made in 
favor of the claimant, and to deliver to the party a certifi- 
cate, stating the circumstances of the case, and that he is 
entitled to a patent for the tract of land therein designated. 
This certificate was required to be filed with the proper 
register or recorder within twelve months after date, and 
thereupon the register or recorder issued a certificate in 
favor of the party, which certificate, being transmitted to 
the Secretary of the Treasury, entitled the party to a pat- 
ent to be issued in like manner as provide:l by law for the 
issuing of patents for public lands lying in other territories 
in the United States. By the act of 1805 claimants were 
required to present their claims by the Ist day of March, 
1806, but the act of 1807 extended the time until July, 
1808. Riddick, claiming under Dowling, presented the 
claim in question to the board of commissioners on the 
7th day of September, 1807. Riddick, however, did not 
acquire the legal title to the land embraced in the conces- 
sion or order of survey made by Trudeau simply by the 
passage of these acts. It has been repeatedly decided by 
the Supreme Court of the United States, as well as by this 
court, that these statutes of 1805 and 1807 did not, proprio 
rigore, vest the legal title to which the United Stated sue- 
ceeded under the treaty with France in the claimants 
under the Spanish and French authorities. A decision by 
the board of commissioners, under the provisions of these 
acts, in favor of the claimant vested in their confirmee an 
equitable title only to the land designated by them, and 
entitled such contirmee to a patent investing him with the 
legal title. Burgess v. Gray, 15 Mo. 220; Aubuchon v. Ames, 
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27 Mo. 93; LeBeau v. Armitage, 47 Mo. 138; Landes v. 
Brant, 10 How. 374; Burgess v. Gray, 16 How. 48; Me- 
Guire v. Tyler, 8 Wall. 657. 

The recent case of Langdeau v. Hanes, 21 Wall. 521, 
has been cited by defendants’ counsel as being in conflict 
with the foregoing authorities. A slight examinaticn into 
the character of the confirmation which was under diseus- 
sion in that case will plainly show that there is no conflict 
whatever between that case and the cases cited. The act 
of March 3d, 1807, there considered, was “ An act con- 
firming claims to land in the district of Vincennes, and for 
other purposes.” In the cession by Virginia of the North- 
west territory she expressly stipulated for the confirma- 
tion of the possessions and titles of its inhabitauts held 
under concessions from French and English authorities. “It 
was for confirmation,” said the court in Langdeau v. Hanes, 
“of existing possessions and titles that the deed of cession 
stipulated ; not the transfer cf any new title. Virginia had 
not repudiated the concessions by the French and English 
authorities to the inhabitants in the territory who had de- 
clared themselves her citizens, but had recognized and 
sustained them. There was, therefore, no title in her in 
the lands covered by the possessions of these people to 
transfer, and she did not undertake to transfer any.” On 
March 26th, 1804, Congress passed an act for the purpose 
of ascertaining the claimants of such titles, and appointed 
commissioners to examine and decide upon the claims pre- 
sented. <A transcript of their decisions made in favor of 
claimants and a report of the claims rejected, with the 
substance of the evidence adduced in their support, were 
required to be transmitted to the Secretary of the Treasury, 
and by him to be laid before Congress. Such transeript 
was made and transmitted to Congress, and by the act of 
March 3d, 1807, last cited, all decisions in favor of persons 
claiming lands in the district of Vincennes, contained in 
said transcript, were confirmed. It will thus be seen that 
the court in that case held that no title ever vested in the 























APRIL TERM, 1878. 705 





Smith v. Madison. 


U nited States as to the lands claimed; as a necessary con- 
sequence, they further held that the confirmation was a 
simple fulfillment of the condition of the deed of cession, 
and amounted merely to an authoritative recognition by 
record of such titles, and the fact that patents were pro- 
vided for in the act took nothing from the force of the 
confirmation. There is a wide difference between that case 
and the present. In the case at bar the legal title vested 
in the United States under the treaty with France. The 
claims covered by the acts of 1805 and 1807 were not re- 
ported to Congress prior tw the passage of those acts, and 
those acts were not intended as a present confirmation by 
the direct action of Congress upon the claims, but asa 
direction only to the board of commissioners to confirm 
such claims as might, by the evidence produced before 
them, be brought within the classes designated by the acts. 
The board of commissioners had no authority to grant the 
fee held by the United States, but the officers of the Gov- 
ernment were required to issue patents to such persons as 
the board should declare, after investigation, to be entitled 
to them. Another important fact in the present case is 
that the confirmation by the board of commissioners was 
of a part only of the claim of Dowling as presented by 
Riddick, and an order of survey was made by the com- 
missioners in order to ascertain the boundaries of the land 
confirmed, and this fact brings this case directly within the 
rule laid down in West v. Cochran, 17 How. 403. 

We are of opinion, therefore, that the legal title to 
the land in controversy remained in the United States 
4. me starete or UNtil the patent was issued on the 13th day 
LIMITATIONS. of April, 1872, and the plaintiffs were not 
barred, even though they might have maintained eject- 
ment under the statutes of this State before the patent is- 
sued. Gibson v. Chouteau,13 Wall. 92; Melthinney v. Ficke, 
61 Mo. 329; Miller vr. Dunn, 62 Mo.216. It may be further 
observed in this connection that from 1855, when the de- 


fendants’ ancestors went into possession, until 1872, eject- 
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ment could not be maintained on a contirmation under the 
laws of the United States. Rev. Stat. 1855, title Eject- 
ment, Acts 1872, p. 66; LeBeau v. Armitage, 47 Mo. 138. 


All the judges concurring, the judgment of the circuit 


Cc 


court will be aftirmed. 


AFFIRMED. 


. 


Tue State ex rel. Scnoot. District v. Byers et al., Ap- 


pe llants. 


School Districts. The school law of March 19th, 1870, (Acts 
1870, p. 139,) did not have the effect of dividing into two school dis- 
tricts a Congressional township which lay partly in one county and 
partly in another. It only authorized the division to be made in 
case each fraction of the township could be attached to some other 
township in the county in which it lay, and no mode of making the 
attachment was provided until the act of March 26th, 1874. (Acts 
1874, p. 152, sec. 23.) 

School Tax: MANDAMUS TO couNTY CLERK. Mandamus will lie 
to compel a county clerk to extend a school tax upon the tax- 
books according to the estimate furnished him by the district di- 
rectors ; and this notwithstanding the extension has been prohibited 
by an order of the county court. That tribunal has no control over 
the county clerk in respect to the assessment and extension of 
school taxes. 

MANDAMUS TO CouNTY court. Mandamus will not lie to 





compel a county court to rescind an order by which it hes under- 
taken to prohibit the county clerk from asses:ing and extending a 
school tax. 


Appeal from Jasper Circuit Court——Hon. Joseru CRAVENs, 


Judge. 


This was a proceeding by mandamus instituted on be- 


half of school district No, 2, township 28, range 29, Jasper 
and Lawrence counties, against the justices of the county 
court and the county clerk of Jasper county, to compel the 


justices to rescind an order of the county court whereby they 
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had undertaken to prevent the clerk from extending certain 
school taxes within the district, and to compel the clerk to 
proceed and extend them according to law. A peremptory 
writ was ordered and respondents appealed. 


W. H. Phelps and J. W. Sennett for appellants. 
Harding & Buler tor respondent. 


Henry, J.—The plaintiff presented a petition to the 
cireuit court of Jasper county stating that the local direct- 
ors of the said school district, on the third Saturday in 
April, 1873, made and forwarded to the township clerk an 
estimate of the amount necessary to sustain a school in 





said district not less than four nor more than six months, 
and also to pay the expense of erecting a school-house, and 
that the share of the estimate to be paid by the portion of 
the district lying in Jasper county was by the township 
clerk duly forwarded to the county clerk of Jasper county, 
who extended the same upon the school tax-book; that 
the county court of Jasper county, on the 22d day of Jan- 
nary, 1874, without warrant or authority of law, ordered 
the tax to be stricken off of the tax-book, and that the 
collector should cease collecting the tax, and refund any 
already collected to the persons from whom it had been 
collected, which was done; that on the third Tuesday of 
April, 1874, the qualified voters of the district, at an elec- 
tion held for that purpose, determined the length of time 
school should be kept in the district, and the estimate 
therefor, and also ordered a tax to be levied for the purpose 
of paying existing indebtedness incurred in erecting and 
furnishing a school-house; that the directors thereupon 
forwarded to the county clerk an estimate of the amount 
necessary for the purposes aforesaid ; and that the county 
clerk of Jasper county, acting under and in obedience to 
the orders of the county court, neglected and refused to 
assess the amount against the taxable property of said dis- 
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trict lying in Jasper county, or to extend the tax upon the 
tax-book, whereby the same was not collected; that on 
the first Tuesday of April, 1875, the qualified voters of said 
district also made a similar estimate for the ensuing year, 
which was forwarded to the clerk of Jasper county, who, 
acting under the orders of the county court, refused and 
reglected to assess the same upon the property of the dis- 
trict in Jasper county. Wherefore plaintiff asked that a 
mandamus issue, directing the county court to vacate and 
annul the order setting aside the levies and assessments, 
and also directing the clerk of the county court to extend 
the estimates upon the tax-books aguinst the taxable prop- 
erty in said district, and also commanding the county court 
to desist from all interference therewith. Whereupon the 
court issued an alternative writ of mandamus, command- 
ing the county court to immediately vacate and annul the 
orders aforesaid, and commanding the county clerk to ex- 
tend the taxes, based upon the estimates, upon the tax- 
books of township 28, range 29, or show cause to the 
contrary. 

The defendants, for a return to the writ of mandamus, 
stated that the district was organized in 1868, composed of 
territory lying in Jasper and Lawrence counties; that the 
school district and also the township in which it lies were 
divided by the county line between Jasper and Lawrence 
counties; that the school-house was built in Lawrence 
county, but that the district had been lawfully divided, and 
that part of the district lying in Jasper county detached 
from the original district before the assessment set out in 
the petition; and that the county court, on petition of the 
residents of that portion of the original district lying in 
Jasper county, had stricken off the taxes, from which order 
no appeal had been taken. To which return the relator 
demurred upon the ground that the facts set up in the re- 
turn were not sufficient to constitute a defense, and were 
insufficient in law, which demurrer was sustained, and a 
peremptory writ ordered, requiring the county court to set 
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aside the order complained of, and directing the clerx to 
make the levy of taxes; and the defendants filed a motion 
fora new trial and in arrest, which were overruled, and 
the cause comes up by appeal. 

Defendants rely on section lof the act of March 19th, 
1870, (Sess. Acts, p. 139,) which is as follows : 

“Sec. 1. Hereafter each and every Congressional 
township in this State shall compose but one school district 
for all purposes connected with the general interests of 
education in such township, except townships divided by 
county lines or large water-courses, the portions of which 
may be attached to adjoining townships if such portions 
can be so attached to townships in the same county; other- 
wise, they shall constitute separate districts, and shall be 
confided to the management and control of a board of ed- 
ucation, as hereinafter provided; and the several school 
districts, or fractional parts thereof, which now are or may 
hereafter be established in the several organized townships 
of this State shall be regarded as subdistricts,and be con- 
fided to the management and control of local directors, as 
hereinafter provided. But nothing contained in this act 
shall be so construed as to give the township board of educa- 
tion, or the local directors in sub-districts, jurisdiction 
over any territory in the township included within the 
limits of any city, town or village, with the territory an- 
nexed thereto for school purposes, which shall elect or 
appoint a board of education, and which now is or may be 
hereafter governed, as to schools, by any special or other 
act.” 

No provision is made in this act for effecting this sep- 
aration, and section 1 does not seem to have been intended 
to accomplish that result, but to provide that 
the separation should be made if such frac- 
tions of townships could be attached to townships in the 
same county. There was, therefore, a matter to be deter- 
mined before the separation could be made. Whether the 
separation should be had depended upon the feasibility 


l. SCHOOL DiIs- 
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of attaching such fractions to townships in their respective 
counties. Section 23 of the act of March 26th, 1874, does 
provide a mode of attaching a portion of a district divided 
by a county line to an adjoining district in the county in 
which such portion lies. It is as follows: 

* Whenever any school district or districts shall be 
divided by county lines, and a majority of the qualified 
voters residing in either fractional part thereof may desire 
to attach themselves to an adjoining district within their 
own county, or form a separate district, they shall hold an 
election for that purpose, first giving twenty days’ notice 
by posting up printed or written hand-bills in three of 
the most public places in such fractional district, stating 
the time, place and object of the election, and, if a major- 
ity of the votes cast at sneh election be in favor of unit- 
ing themselves to an adjoining district in their own county, 
or forming a separate district, they shall notify the district 
clerk of the district interested of the result of the election ; 
and if it is desired by such fractional district and a por- 
tion of the adjoining district to form a new district,” &c., 
proceeding to state how that shall be done. 

It would seem from this that the General Assembly 
did not understand section 1 of the act of 1870 as effect- 
ing the separation, but wisely provided a mode of effecting 
the separation contemplated by that act. Equities were to 
be adjusted in the event of a separation, and no means 
of adjusting those equities were provided by that act. It 
is not alleged that the method of separation prescribed by 
the act of 1874 was adopted by that portion of the district 
lying in Jasper county, nor, indeed, is it alleged that any 
steps whatever were taken to accomplish the separation, 
but defendants rely solely upon the act of 1870 as having 
accomplished it. 

The extension of the assessment upon the school tax- 
book is a ministerial, and not a judicial, act, and it was the 
2. scoot tax: duty of the clerk of the county court of Jas- 


mandamus to ° ° : 
county clerk. per county, on the receipt of the estimates 
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made by the local directors from the proper officer, to pro- 
ceed to assess the amount so returned and place it upon a 
separate tax-book, to be known as the school tax-book ; 
and a mandamus could have been resorted to to compel 
him to discharge that duty. 

The county court had no jurisdiction in the premises. 
That tribunal has nothing to do with the school taxes, as- 
emg man - sessed as is provided in Session Acts of 1870, 
court. section 34, until a return of the delinquent 
list, when the delinquent taxes are to be collected in the 
same manner as other delinquent taxes on lands. Having 
discharged his duty, the county court had no jurisdiction 
to annul the clerk’s proceeding, and, while a majority of 
the court hold that it is not competent in a mandamus 
proceeding to compel the county court to rescind its order, 
the existence of that order is not regarded as an obstacle 
to a mandamus to compel the clerk to discharge his duty 
under the school law in regard to the assessment and ex- 
tension of the taxes on the school tax-book. The order 
of the county court was wholly unauthorized. The per- 
formance of the duty required of the clerk was not sub- 

jeet to the revision or control of the county court. The 
statute imperatively requires him to perform it. If ina 
given case it be improper to make such extension and as- 
sessment, the tax-payers have a remedy to prevent it by 





proceeding in the cireuit court. 
For the errorin the judgment, commanding the county 

court to rescind its order, the judgment is reversed andthe 

‘ause remanded. All concur. 

REVERSED. 
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OsBorRNE V. Scuutt, Appellant. 


1. Exemption from Execution: Garxisument. The law exempt- 
ing personal property from execution confers a personal privilege 
which the debtor alone may exercise. His debtor cannot assert it 
for him by way of defense to a garnishment proceeding. 

2. Garnishment in Justices’ Courts. No judgment can be entered 
against a garnishee in a justice’s court, or in the circuit court on ap- 
peal from a justice, unless it appears that he owes the principal 
debtor. It is not sufficient that he has in his possession a promis- 
sory note belonging to the principal debtor. 


Appeal from Clinton Circuit Court.—Hon. Grorar W. Dunn, 
Judge. 


J. F. Harwood for appellant. 


Norton, J.—In August, 1875, plaintiffs instituted suit 
before a justice of the peace, by attachment, against John 
Sibbett on an open account for about $54. Grounds of 
attachment: fraudulent disposition of property to hinder 
and delay creditors. Defendant George Schutt was sum. 
moned to appear and answer as guarnishee of defendant 
Sibbett. Sibbett appeared and filed plea in abatement. 
Judgment in favor of plaintiffs on pleain abatement. No 
controversy in regard to amount of account against Sib- 
bett and judgment for plaintiffs, $54.52. Garnishee then 
answered that he had no funds or property in his hands 
belonging to Sibbett. Plaintiffs denied the answer. Trial 
had and judgment for plaintiffs against garnishee for 
$54.52. Schutt, the garnishee, appealed to the circuit 
court, where, upon a trial de novo, judgment was rendered 
for plaintiffs, from which defendant has appealed to this 
court. 

The following is a statement of facts about which 
there is no controversy: The defendant Sibbett owned 
certain saloon furniture situate in the town of Cameron, 
Missouri. He sold said furniture to one Smith for $300, 
$50 of which was paid in money, and two notes—one for 
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$200, the other for $50, secured by mortgage on the furni- 
ture—were given for the balance of the purchase price. It 
was also admitted that Sibbett transferred both of said 
notes to defendant Schutt, garnishee, before plaintiffs 
brought their suit against defendant, and that afterwards 
plaintiffs brought suit by attachment on the ground that 
Sibbett had transferred said notes to defraud his creditors. 
Sibbett appeared and filed his plea in abatement, upon a 
trial of which plaintiffs had judgment, and, there being no 
contreversy about the amount owing by Sibbett to plaint- 
iffs, judgment was rendered for plaintiffs by the justice 
for $54.52. The evidence on the part of plaintiffs in the 
cireuit court tended to show that Sibbett had transferred 
the notes in question with the intent to defraud his credit- 
ors. Schutt, the garnishee, offered evidence tending to 
show that he received the said notes for the purpose of col- 
lecting them and paying the proceeds over to Charles 
Schutt, to whom Sibbett was indebted in the sum of $297, 
and who, at the time of the delivery of the notes to the 
garnishee, released $250 thereof to Sibbett. It was also 
proven by defendant that at the time of the transfer of 
the said notes defendant was the head of a family and 
owned no property besides those two notes and $50 received 
in part payment for the saloon fixtures, and his household 
furniture, which did not exceed in value $100. The refusal 
of the court to give the following instructions is assigned 
for error: 

4. That if defendant Sibbett, at the time of the 
transfer of the notes in question to the garnishee, was a 
married man and a head of a family, and owned no prop- 
erty except the two notes in question, $50 in money and 
his household furniture, not exceeding in value $100, then 
the transfer of said notes could not work a fraud on plaint- 
iffs ; and if at the time of such transfer said notes would 
have been exempt from attachment and execution if re- 
tuined by defendant, then plaintiffs cannot recover of the 
garnishee herein. 5. That a justice of the peace has no 
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jurisdiction in attachment proceedings to seize negotiable 
promissory notes or order them to be delivered into court. 
6. That if at the time of the transfer of the notes in ques- 
tion the defendant Sibbett owned no property except said 
two notes and $50 in money, and household furniture not 
exceeding $190, and was a married man and head of a 
family, then said notes were exempt in the hands of defend- 
ant Sibbett from attachment or execution, and plaintiffs 
can obtain no greater right against the garnishee than 
they would have had against defendant had he kept said 
notes. 

The fourth and sixth instructions were properly re- 
fused on the ground that the law exempting property from 
l,exemPtion Fron execution confers a personal privilege, which 
nishment. the debtor may or may not accept. Ile may 
waive the privilegeif he sees fit todo so,or may insist upon 
the enjoyment of it. The debtor is not complaining, and 
it was not for the defendant, who is simply a garnishee 
charged with having property belonging to Sibbett and 
being his debtor, to set up this defense. The issue that 
was being tried in the circuit court was an issue, not be- 
tween plaintiffs and Sibbett, the defendant in the attach- 
ment,but between plaintiffs, in a judgment against Sibbett, 
and the defendant Schutt, summoned as a garnishee and 
as the debtor of Sibbett. State to use, &c., v. Barrada, 57 
Mo. 562. The fourth and sixth instructions might have 
been appropriately given on a trial of the issue on Sib- 
bett’s plea in abatement had he appealed from the judg- 
ment of the justice. 

The fifth instruction, we think, asserts a correct prin- 
ciple of law and should have been given. Wagner’s Statutes, 
2 Oe section 84, page 197, declares that the pro- 
visions of the law governing attachments in courts of rec- 
ord shall apply to attachments before justices of the peace, 

* * but that it shall not be construed to au- 
thorize real estate to be attached, or accounts, book-ac- 
counts, notes, bills, bonds, or other evidences of debt, to be 
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seized under an attachment issued by a justice of the 
peace, nor shall that officer have power to appoint a re- 
ceiver. The notice of garnishment to defendant could, 
therefore. only have had the effect of attaching in his 
hands any debt which he might have owed Sibbett, and 
all money, property or effects of Sibbett except those 
named in section 84. It is clear from the evidence that 
Schutt did not owe Sibbett anything; he only had in his 
possession two notes evidencing a debt from one Smith to 
Sibbett, which the attachment proceeding before the jus- 
tice did not authorize to be seized. This view, we think, 
is sustained by Wagner’s Statutes, section 27, page 668, 
which prescribes what interrogatories shall be propounded 
to a garnishee summoned before a justice of the peace, 
and Wagner’s Statutes, section 13, page 666, which pre- 
scribes what interrogatories shall be asked in proceedings 
on garnishment in the circuit court. The justice of the 
peace had no such jurisdiction as is conferred on the cir- 
cuit court by sections 20 and 21 of the statute in relation 
to executions, and the circuit court could not acquire by 
virtue of the appeal any greater jurisdiction than the -jus- 
tice had. 

Judgment reversed and cause remanded. All concur. 


REVERSED. 


Poreprpers v. Missourt, Kansas & Texas Rattway Com- 
PANY, Appellant. 


Locomotive Scattering Sparks: ProxiMATE AND REMOTE CAUSE: | 
NEGLIGENCE. Sparks escaping from a railroad locomotive set fire to | 
the prairie adjoining the company’s right of way at a place where 
the grass was very rank and dry. The wind being high, the fire ex- 
tended some three miles before night, and continued to burn during 
the night, though slowly, the wind having fallen. The following 
morning the wind rose again and blew with great violence, carrying 
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the fire some five miles further, in the course of a few hours, to the 
plaintiff’s farm, where it swept over a fire-line of sixteen feet of 
plowed ground, and destroyed plaintiff’s property. Such violent 
winds were not unfrequent in that country. In an action of dam- 
ages against the company, Held, that as the rise of the wind was a 
thing which a prudent man might reasonably have anticipated, it 
could not be regarded as the intervention of a new agency, so as to 
relieve the company from the consequences of its negligence in per- 
mitting the fire to escape ; and as the fire was, in fact, one continuous 
conflagration, notwithstanding the lapse of time and the great dis- 
tance over which it traveled before reaching plaintiff's property, a 
judgment in his favor was affirmed. 


Appeal from Pettis Circuit Court.—Hoyxy. Wm. T. Woon, 
Judge. 


John Montgomery, Jr., for appellant, cited Sedg. on 
Dam.., (6 Ed.) side p. 82, note 2; Boland v. Missouri River R. 
R. Co., 36 Mo. 491; Barton v. St. Louis & Iron Mountain 
R. R. Co., 52 Mo. 259; Costigan e. M.& H. R. R. Co., 2 
Den. 609; Ryan v. N. Y. Cent. R. R. Co., 35 N. Y. 216; 
Clemens v. H. & St. Jo. R. R. Co., 53 Mo. 370; Fent v. T., 
P.§ W. R. R. Co., 59 Ul. 349; Kellogg v. Milwaukee, &c., 
Ry. *Co., 94 U.S. 469; s.¢, 1 Cent. Law Jour. 278; To- 
ledo R. R., &e., v. Muthersbaugh, 71 Ul. 572; 8. ¢., 7 Chie. Leg. 
News 131; Hooksett v. Concord R. R. Co., 38 N. H. 246; 
Penn. R. R. Co.v. Kerr, 62 Penn. St. 353; Webb v. Rome, &e., 
R. R. Co., 49 N. Y. 425; Kelloyg ce. Chicago, &e., R. R. Co., 
26 Wis. 223; Morrison v. Davis, 8 Harris 171; Me Donald 
v. Snelling, 14 Allen 294; Calkins v. Barger, 44 Barb. 424 ; 
Fahn v. Reichart, 8 Wis. 255; Hoey v. Felton, 11 C. B. (N- 
8.) 142; 103 E. C. L. 142; Daniels v. Potter, 19 E. C. L. 
375. 


Claycomb & Gray for respondent, cited R. R. Co. v. 
Bales, 16 Kas. 252; s. c., 15 Am. Law Reg. (N. 8.) 622; 
Kellogg v. Chicago, §c., R. R. Co.,7 Am. Rep. 69; Webd v. 
Rome, &c., R. R. Co.,10 Am. Rep. 389; Flynn v. San Fran- 
cisco, §c., R. R. Co., 6 Am. Rep.595; s. ¢., 40 Cal. 14; Fitch 
v. Pacific R. R. Co., 45 Mo. 322; Fent v. Toledo, §e., Ry. 
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Co., 6 Alb. L. J.226; Bedford v. H. § St. Jo. R. R. Co., 46 
Mo. 456; Meyers v. Chicago, §c., R. R. Co., 59 Mo. 223. 


Napton, J.—Notwithstanding the multitude of decis- 
ions, here and elsewhere, in regard to the responsibility of 
railroad companies for fires escaping from their engines, the 
present case undoubtedly presents some novel features, 
which have occasioned some hesitation in applying to it 
principles which, after considerable conflict, seem to be 
now pretty well settled. The facts in this case are that 
some sparks from a locomotive of defendant set fire to the 
prairie, about 2 o’clovk on the evening of the 23d day of 
November, 1872, near the track, and the grass being very 
rank and dry, and the wind being high, the tire extended 
about two and a half or three miles before night, and con- 
tinued to burn during the night, though slowly; but in the 
morning the wind rose again and blew hard, as was not 
unusual in that country, and carried the fire some five 
miles further, until it reached plaintiffs farm, about 9 or 
10 o'clock on the 24th,and burned over a fire-line of about 
sixteen feet of plowed ground and destroyed the property 
of the plaintiff. 

At the trial plaintiff asked the court to give the fol- 
lowing instructions in his behalf, viz. : 

Ist. The court instructs the jury that the defendant 
in this case was bound to a degree of care and diligence in 
proportion to the degree of damages and the probable ex- 
tent of injury to the property of others in case of negligence, 
and if the jury believe from the evidence that, on or about 
the 23d day of November, 1872, the defendant, the M., K. 
& T. Ry. Co., through its agents and employees, while op- 
erating its engines and trains of cars over the line of road 
in Vernon county, Missouri, failed to exercise that degree of 
care and caution they ought to have done under the cir- 
cumstances, iu consequence of which fire escaped from the 
engines of the trains in their use and set on fire the dry 
grass and combustible matter accumulated and standing 
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alongside of and by the railroad track, and thence, by its 
natural extension, communicated and burned the property 
of plaintiff, as alleged in the first count in his petition, 
then they will find for the plaintiff. 

2. The court instructs the jury, on the part of the 
plaintiff, that if they should believe from the evidence that 
there was a continuous line of dry prairie grass, or other 
combustible matter, extending directly from the point at 
or near the railroad track where this fire is alleged to have 
started to the plaintiff’s premises, and that the defendant, 
while running its locomotive steam engines, cars and 
coaches on its said line of road in Vernon county, Missouri, 
through its servants, agents and employees, negligently 
permitted the fire and sparks to escape from its engines on 
the said 23d day of November, 1872, and that the sparks 
did set fire to the dry grass along and by the side of its 
line of road near to the same, and that the fire so set 
naturally continued tospread and burn without any break, 
aud burned over the whole line of combustible matter 
from the point where it started to the plaintiff's farm, so 
as to make but one continuous conflagration from the time 
it started near the railroad track until it reached the 
plaintiff's farm, and did burn up and destroy plaintiff's 
property as alleged, without any fault or negligence on his 
part, then they will find for the plaintiff. 

3. The court instructs the jury, on the part of the 
plaintiff. that if they believe from the evidence that the 
M., K. & T. Ry. Co., on or about the 23d day of Novem- 
ber, 1872, while running its locomotive steam engines, cars 
and coaches on its line of road in Vernon county, Missouri, 
through its servants, agents and employees, permitted the 
sparks and fire to escape from its engines and set fire to 
the grass along and by the side of its line of road, and 
damage ensued to the plaintiff as alleged, then the jury 
may infer or presume that the fire escaped through the 
negligence of the defendant, its servants, agents or em- 


ployees. And the court instructs the jury that in such 
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case it devolyes upon the defendant to rebut the presump- 
tion of negligence by proving that it was using proper and 
sufe locomotives and engines, and that its servants and em- 
employees were conducting them in a proper and safe way 
at the time the fire escaped, and, unless the jury believe 
that the defendant has thus rebutted this presumption, 
they will find for the plaintiff. 

4. The court instructs the jury, onthe part of the 
plaintiff, that, even though they should believe from the 
evidence that the defendant, on the 23d day of November, 
1872, was using in the operation of its road machinery of 
the most improved mode of construction, and the latest 
and best appliances in known use, to prevent the escape of 
fire, and that they generally managed their said machinery 
and operated their said road in a safe and proper way, yet, 
if they should further believe from the evidence that in 
this instance the servants or employees of defendant 
were running an unreasonably long train, so that the en- 
gine was overloaded and pulled very hard, and in conse- 
quence thereof produced the escape of sparks and fire to a 
dangerous extent, then the jury may take into considera- 
tion this fact, with the surrounding circumstances as 
shown by the evidence, in deciding whether or not there 
was negligence on the part of defendant, its servants or 
employees in the running of its trains, the management 
and use of its said engines and machinery. 

5. The court instructs the jury, on the part of the 
plaintiff, that,even though they should believe that the de- 
fendant had at one time provided its engines with the 
best appliances in known use for the prevention of the es- 
cape of fire, and did generally manage the same in a proper 
und safe way, yet, if they should further believe from the 
evidence that in this instance the defendant had suffered 
its engine to get into bad order, so that fire escaped there- 
from as alleged,and by such escape of fire damage ensued 
to plaintiff, without fault on his part, then they will find 
for the plaintiff. 
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6. The court instructs the jury that, although they 
must, in finding a verdict in this case, be governed by the 
maxim that every one is liable for the natural and proxi- 
mate, but not for the remote, damages occasioned by his 
acts, yet this maxim is not to be controlled by time and 
distance; and if the jury believe from the evidence that 
there was but one burning, one continuous conflagration, 
from the time the fire was set at or near the railroad track 
till, by its natural extension, it extended to and burned 
plaintiff’s property, in such a manner as to constitute but 
one event, one continuous burning, and that the damage 
complained of was, under the surrounding circumstances, 
the natural result of the escape of the fire from the engine 
of the defendant, through defendant’s negligence, then 
they will find for the plaintiff, if they shall further find 
that said damage was not caused by any fault of the 
plaintiff. 

7. The court instructs the jury, on the part of the 
plaintiff, that if they should believe from the evidence that 
the plaintiff is entitled to recover on the first count in his 
petition, then they shall assess his damages on said count 
at such sum as they shall believe from the evidence that 
the property destroyed by the fire was reasonably worth, 
not to exceed the sum for which judgment is asked for in 
said count; andthe jury may find for plaintiff on one count 
of the petition, and for the defendant on the other. 

8. The court instructs the jury that, even though 
they should believe from the evidence that the defendant, 
on the 23d day of November, 1872, was using in its busi- 
ness the most approved machinery in known use, and had 
adopted and was using the best appliances in known prac- 
tical use, for security, safety and preventing the escape of 
fire, and that the same were properly managed, yet, if 
they should further believe from the evidence that the de- 
fendant permitted the dry grass and combustible matter to 
accumulate by the side of and near to the railroad track, 
within its right of way, in such manner as would not have 
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been permitted by an ordinarily prudent man upon his 
premises, if exposed to the same hazard from fire, under 
similar surrounding circumstances, then they may infer 
negligence from such acts. 

~ 9, The court instructs the jury, on the part of the 
plaintiff, that if they should believe from the evidence 
that the setting of the fire to the prairie grass, at or near 
the railroad track, was the proximate consequence or effect, 
or such an effect as might have been foreseen or expected 
by any reasonable man, of the escape of fire, under the 
circumstances, then this effect will continue to be proxi- 
mate as to everything which the fire consumes in its direct 
course; and if they so believe, they will find for the plaintiff 
unless they shall believe from the evidence that some new 
force or power intervened, of itself sufficient to have caused 
the mischief complained of. 

10. The court instructs the jury, on the part of the 
plaintiff, that if they should believe from the evidence 
that the plaintiff is entitled to recover on the first count 
in his petition, then they shall assess his damage in said 
count at such sum as they shall believe from the evidence 
the property destroyed by the fire was reasonably 
worth, not to exceed the sum for which judgment is asked 
in said count. Of these instructions, those numbered 1, 2, 
3, 4,5, 6,7 and 10 were given by the court against de- 
fendant’s objections, and those numbered 8 and 9 were re- 
fused, and to the action of the court in giving said 
instructions, numbers 1, 2, 3, 4, 5, 6,7 and 10, the defend- 
ant then and there excepted at the time. 

The defendant prayed the court to instruct the jury in 
its behalf as follows: 

1. The court instructs the jury, if they find from the 
evidence that the damage done the plaintiff was not the 
usual and natural result of the negligent acts of the de- 
fendant, they will find their verdict for the defendant. 

2. Ifthe jury find that the burning of plaintiff’s prop- 


erty was not,under usual and ordinary circumstances,the nat- 
it 
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ural result of a fire set where this was, or that the exertion 
of plaintiff and his neighbors, or the precautions taken by 
plaintiff and his neighbors, or any natural or existing ob- 
stacles, to the rate of said fire would, under ordinary and 
usual circumstances, have extinguished or stopped said fire 
before it reached plaintitf’s property, they will find their 
verdict for the defendant. 

3. If the jury believe from the evidence that the 
burning of plaintiff's property was not such a usual and 
natural result of the negligent acts of defendant as a pru- 
dent and careful person would, under usual and ordinary 
circumstances, reasonably have anticipated, you will find 
your verdict for the defendant. 

4. If the jury believe from the evidence that after 
the fire was started it would, in the natural order of events, 
have expired itself, or have been extinguished before 
reaching plaintiff’s property, but on account of the in- 
creased severity of the wind blowing the next morning, or 
a change in the direction of the wind, or an increase in 
the inflammable material which the fire reached, it was 
carried upon plaintiff's premises and destroyed his prop- 
erty, they will find their verdict for the defendant. 

5. If the jury find that, ordinarily, plaintiff’s prop- 
erty, situated as it was, was not exposed to damage from 
any fire originating at the place this did, and that a pru- 
dent man would have anticipated no danger to said prop- 
erty from such fire under ordinary circumstances, and that 
the damage done said property was owing to a high wind, 
blowing in the direction from where the fire started, con- 
veying the fire with great speed through the dry and heavy 
grassto plaintiff’s premises, where, under ordinary or usual 
circumstances, it could or would have been stopped, or 
expired before reaching there, then their verdict must be 
for the defendant. 

6. If the jury find from the evidence that the fire 
set by defendant on its right of way would have expired 
by itself during the night, or would have been put out by 
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other parties, had it not been for the high wind which was 
blowing when the fire was set, and which sprang up next 
morning, and the heavy growth of grass on the prairie be- 
tween the plaintiff’s premises and the place where the fire 
was set, they will find their verdict for defendant. 

7. If the jury find that the fire, during the night after 
it was set, burned low and slow, and the wind calmed 
down, and the next morning the wind increased very much 
and the fire burned rapidly across the intervening prairie 
to plaintiff’s premises, and but for the high wind which 
sprang up in the morning, and the high wind and dry 
grass, and the rapidity with which the fire traveled, the 
plaintiff could, by the exercise of ordinary care, have pro- 
tected his premises from harm, you will find your verdict 
for defendant. 

8. And if the jury find that during the night of Sat- 
urday, November 23d, 1872, the fire became extinguished, 
or nearly so, and could by the exercise of ordinary care 
and exertion on plaintiff’s part, or would by reason of the 
exertion of his neighbors, or precautions which they had 
taken to guard against fire, have been extinguished the 
next day had it not been for the high winds which pre- 
vailed the next day, they will find their verdict for the de- 
fendant. 

%. Ifthe jury find from the evidence that. after the fire 
was set by defendant the same was extinguished, or nearly 
so, and afterwards increased and spread over a great ex- 
tent of territory, and finally reached plaintiff’s premises 
in consequence of an unusually high wind springing up 
in the morning, and would not have increased and reached 
the plaintiff’s premises but for such high wind springing 
up next day, they must find for defendant. These instrue- 
tions the court refused to give, and to this action of the 
court, in refusing to give said instructions, defendant then 
and there excepted. 

The defendant also prayed the court to instruct the 
jury as follows, viz. : 
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10. To entitle the plaintiff to recover in this cause, it 
devolves upon him to show to the satisfaction of the jury 
that the fire was set out or caused by the negligence of the 
defendant or its employees. This instruction the court 
gave as prayed. 

The defendant also prayed the court to instruct the 
jury as follows: 

11. The escape of fire from the engine or locomotive 
of defendant at the time and place alleged, if proved to 
the satisfaction of the jury, is sufficient proof of negli- 
gence onthe part of defendant and its employees to au- 
thorize the jury to find such facts, but this proof of negli- 
gence must be considered by the jury as fully rebutted if 
it is proved to their satisfaction that the engine from which 
the fire escaped was at the time in good condition, and 
provided with the best machinery and contrivances to pre- 
vent the escape of sparks and coals of fire, and was oper- 
ated by skillful and competent employees, and they them- 
selves were at the time guilty of no negligence. 

12. The jury are instructed that even if they find the 
fact to be that the defendant’s right of way at the point 
where the fire is alleged to have been set was covered 
with dry grass and weeds, the natural growth of the soil, 
this is no negligence on the part of defendant, or any evi- 
dence of negligence. unless it be shown by the evidence 
that the fire which escaped from defendant’s engine 
alighted upon or set fire to the grass on defendant’s right 

‘of way, and was from thence communicated to the grass on 
the lands adjoining the right of way. These instructions 
the court refused to give, and to this action of the court, 
in refusing to give said instructions, defendant then and 
there excepted at the time. 

It will be perceived that two points are presented by 
the facts and the instructions to the jury: First, whether 
the question of negligence was properly submitted te the 
jury ; and, secondly, whether the instructions in regard to 

proximate and remote causes were correct. In regard to 
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this last topic, I do not propose to go into a discussion of 
the subject generally, since elementary treatises and judi- 
cial opinions have, we think, pretty well exhausted it, as 
the cases referred to in the briefs on either side will show. 
We see no material objection to the instructions given by 
the court for the plaintiff. The sixth instruction is the one 
principally objected to, but, keeping in view the facts on 
which this instruction was based, we think it was not ecal- 
culated to mislead. Although the instruction announces 
the rather startling proposition that neither time nor dis- 
tance controls the decision of the question of proximate 
and remote damages, it is at the same time declared in the 
instruction that the damages must be the natural result of 
the fire, originated by the negligence of the defendant. 
This seems to be in accordance with the doctrine gener- 
ally sanctioned, that proximate damages are such as would 
be reasonably anticipated by a prudent man. The evi- 
dence showed that there was no intervention of a new 
agency in the destruction of plaintiff’s property. The 
fluctuations of the wind at the season of the year when 
this fire occurred is nothing remarkable or extraordinary, 
as the testimony in this case shows. The cessation of 
the wind at nightfall on the prairie is a matter of course, 
and the increase of the wind the next morning isa cir- 
cumstance which might well be anticipated. Wedo not 
regard this as an intervention of a new agent, relieving 
the wrong-doer of responsibility. Had the wind been on 
the next day extraordinary, not to have been anticipated, 
it might have been considered a casus, but the evidence in 
this case shows that the violent wind on the day succeed- 
ing the starting of the fire was not an infrequent occur- 
rence at that season of the year. It is agreed by the wit- 
nesses on both sides that such winds, though somewhat 
unusual, frequently blow in that section of the country. 
The instructions asked by defendant on this point seem 
principally directed to a state of facts of which there was 
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no proof. Abstractly considered, they were undoubtedly 
law, and some of them might well have been given. 

It is urged, however, that the judgment must be re- 
versed on account of the refusal of the court to give the 
eleventh instruction asked by defendant. It confessedly 
announces the same principle stated by the court in the 
third instruction given for the plaintiff, and might well 
have been given. ‘In the case of Coates and others v. Mis- 
souri, Kansas ry Teras Ry. Co., 61 Mo. 40, we reversed a 
judgment because a similar instruction to the eleventh 
asked in this case was refused, but in that case the instrue- 
tions for plaintiff did not state what facts would rebut the 
prima facie case made by the proof of the fire originating 
from sparks from the engine. Inthe present case the third 
instruction for plaintiff does state that proof of the use ot 
proper and safe locomotives and engines, and that its serv- 
ants and employees were conducting them in a proper 
and sate way at the time the fire escaped, would rebut the 
presumption of negligence arising trom the mere escape 
of the fire. This might very well have been repeated in 
the instruction asked by defendant on the same subject, 
but, with some hesitation, we have concluded that the re- 
fusal of the eleventh instruction will not warrant a re- 
versal of the judgment. 


Judgment atirmed. 
AFFIRMED. 


Higutower v. Missourr, Kansas & Texas Rattway Com- 
PANY, Plaintiff in Error. 


Poeppers v. Missouri, Kansas & Texas Railway Company, 
ante p. 715, followed. 


Error to Vernon Cireuit Court.—Hox. Jounxn D. PARKINSON, 


Judge. 
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Francis Whorton and John Montgomery, Jr., for plain- 
tiff in error. 


(. G. Burton for defendant in error. 


At the trial the court, of its own motion, gave the 
following instruction: If the jury find from the evidence, 
after the fire was set by defendant, the same was extin- 
guished, or nearly so, and that it afterwards increased and 
spread over a great extent of territory, and finally reached 
the plaintiff’s premises in consequence of an extraordinary 
high wind springing up in the morning, and would not 
have reached the plaintiff’s premises but for such high wind 
so springing up next day, they must find for defendant. 


Napton, J.—The injury to the plaintift’s farm in this 
case was occasioned by the same fire heretofore referred 
to in the case of Poeppers v. Missouri, Kansas & Texas Ry. 
Co. The case was tried, however, in a different county 
and before a different judge. The instructions in this case, 
it will be seen from a copy of them in the statement, are 
as favorable to the defendant as could have been asked. 
The question of an intervention of a new cause of damage 
between the original fire and its ultimate destruction of 
plaintiff’s property is clearly put to the jury, and they 
are told that, if the wind on the morning succeeding the 
fire was an extraordinary one, the defendant was entitled 
to a verdict. The judgment must be affirmed. 

AFFIRMED. 


PoLAND, Appellant, v. VESPER. 


Homestead of Widow and Children: apmivistration. Under 
the homestead law, as amended by the act of March 18th, 1875, 
(Acts 1875, p. 60,) real estate of a decedent, in which his widow and 
minor children have a right of homestead, may be sold for the pay- 
ment of his debts, subject to their right. The purchaser will be en- 
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titled to the possession when the widow dies and the children come 
of age. 





Appeal from Barry Cireuit Court—lIlox. W. F. Getaer, 


Judge. 
J. W. Wellshear for appellant. 
N. Gibbs tor respondent. 


Henry, J.—The plaintiff sued defendant in ejectment 
for the east half of the north half of the southeast quar- 
ter of section ten, township twenty-two, of range twenty- 
six, in Barry county. William Vesper died intestate on 
the 25th day of March, 1875, seized of the land in contro- 
versy and residing thereot with his family. His widow 
and the defendant, his son, were his sole heirs, the lat- 
ter at his father’s death being twenty years of age. 
Debts were allowed against the estate amounting, in the 
aggregate, toabout the sum of $500. There was but little 
personal property, not exceeding in amount what the law 
allowed the widow, to whom the administrator delivered 
it. The land in controversy was set off to the widow as a 
homestead, and afterwards, on the petition of the admin- 
istrator, the court ordered the sale of said land, subject to 
the homestead, for the payment of debts, and the plaintiff 
became the purchaser and paid the purchase money, which 
was applied to the payment of the debts of the deceased. 
The proceedings were all regular, and the only question for 
determination is whether the sale by the administrator 
passed the title to the purchaser. 

Respondent contends that, under the act of March 
Lkth, 1875, it could not be sold while the widow was liv- 
ing or the defendant was a minor, and the court below 
gave an instruction to that effect, and the verdict and 
judgment were for defendant, from which plaintiff has 
appealed. The act of 1875 is as follows: “If any such 
ousekeeper or head of a family shall die leaving a widow 
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or any minor children, his homestead, to the value afore- 
said, shall pass to and vest in such widow or children, or, if 
there be both, to such widow and children, and shall con- 
tinue for their benefit without being subject to the pay- 
ment of the debts of the deceased, unless legally charged 
thereon in his life-time, until the youngest child shall attain 
its legal majority and until the death of such widow, and 
such homestead shall, upon the death of such housekeeper 
or head of a family, be limited to that period. But the 
right, title and interest of the deceased housekeeper or 
head of a family in the premises, except the estate of the 
homestead thus continued, shall be subject to the laws re- 
lating to devise, descent, dower, partition and sale for the 
payment of debts against the estate of the deceased, and 
the probate court having jurisdiction of the estate of the 
deceased housekeeper or head ,of a family shall, when 
necessary, appoint three commissioners to set out such 
homestead to the person or persons entitled thereto.” By 
this section it is the homestead right which isexempt from 
the payment of debts of the deceased—nothing more. 
After that is set out there remains an estate in the land 
which descends to the heirs of the decased, and, by express 
provision of the statute, is subject * to the laws relating to 
partition and sale for the payment of debts against the es- 
tate of the deceased.’” When this suit was instituted the 
widow was dead, and the defendant, the sole heir of the 
deceased, William Vesper, had attained his legal majority. 
The object of the statute was to secure a home for the 
widow and minor heirs, and the sale of the land subject to 
the homestead right, could in no manner interfere with 
them in the enjoyment of that right. The instruction 
given by the court for the defendant should have been re- 
fused and that asked by plaintiff given. It declared that 
the administrator’s deed conveyed the title to the plaintiff, 
subject to the homestead right of the widow and the ce- 
fendant, and that, the widow having died and defendant 
attained his majority before the commencement of the 
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suit, plaintiff was entitled to recover. All concurring, the 
judgment is reversed and the cause remanded. 
REVERSED. 


WILLIs v. GAMMILL, Appellant. 


1. Husband and Wife: wipow as witness. A widow is not a com- 
petent witness to prove an agreement made by her deceased hus- 
band. 

2. Part Payment: consiperation. Payment of the principal of a 
note does not constitute a good consideration for a promise to release 
the interest. 


Appeal from Lawrence Circuit Court.—Hown. Joseru Cra- 
veNs, Judge. 


N. Gibbs for appellant. 
H. Brumback for respondent. 


Norton, J.—This suit was brought by plaintift, as ad- 
ministrator of the estate of James Willis, deceased, on a 
note executed by the firm of Shook & Gammill and James 
Gammill, to plaintift’s intestate, for the payment of $500, 
on the 15th of May, 1860, with ten per cent. interest. It 
is claimed in the petition that there was due and unpaid 
on said note the sum of $440.60, with interest from April 
Ist, 1866. Defendants, in their answer, admit the execu- 
tion of the note, and set up, by way of defense, that in 
1866 James Gammill, one of the makers of the note, paid 
plaintiff the sum of $450 and C. N. Gammill, another of 
the makers, promised to pay plaintiff the additional sum 
of $50, which said sum of $450 and the agreement of said 
Gammill to pay the further sum of $50 were accepted by 
plaintiff in full satisfaction and discharge of said note, and 
that in consideration of such payment aud agreement the 
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plaintiff delivered said note as fully discharged and satis. 
fied; that said C. N. Gammill soon thereafter paid the 
said sum of $50. The new matter set up in the answer 
was denied by replication. A trial was had, resulting in a 
judgment for plaintiff for $555.79, from which defendants 
have appealed to this court. 

On the trial defendants offered to prove by the wife 
of James Gammill, deceased, what occurred between her 
1. HUSBAND AWD husband and plaintiff, in 1866, when the pay- 
witness. ment of $450 was made, and the arrangement 
relied upon in defendant’s answer was entered into. This 
the court refused to allow to be done, and the action of 
the court in this respect is assigned for error. This action 
of the court, we think, is fully sustained by the authority 
ot the causes of Moore v. Moore, 51 Mo. 118, and Moore v, 
Wingate, 53 Mo.408. Besides this, the evidence offered, in 
the view we are disposed to take of the case, was immate- 
rial. 

The matters set up in the answer constituted no de- 
fense either in law or equity. It was not pretended that 
2 parr payuent. the note in suit was not given for the pay- 
consideration ment of a just debt, nor was it pretended that 
more than $500 were paid thereon. It was not disputed 
that the note bore ten per cent. interest from the 15th day 
of May, 1860, and there was, therefore, due on the note at 
the time of said payment about the sum of $800. The 
payment of $500, the principal of the note, constituted no 
consideration for the promise, if such promise were made 
by the plaintiff as administratrix, to discharge defendants 
from the payment of interest. Defendants knew that 
plaintiff held the note in a fiduciary capacity, and that her 
duty was to collect and not forgive the debt, and that her 
doing so would operate as a fraud on the rights of cred- 
itors, legatees and the securities in her bond. There is 
nothing set up in the answer, nor is there anything shown 
by the evidence, which would relieve defendants from lia- 
bility to pay the interest as well as the principal of the 














732 SUPREME COURT OF MISSOURI, 


Hale v. Van Dever 


note, nor is there anything contained in it which would 
have authorized plaintiff to have compromised the demand, 
In this view of the case it is unnecessary to review the 
instructions which were given and refused. Judgment 
aftirmed, in which the other judges concur. 


AFFIRMED. 


Haute v. Van Dever, Appellant. 


1. Justice’s Court: staTeMeNT oF cause or action, The statement 
in a case commenced before a justice of the peace charged that 
“defendant did wrongfully maim, wound and kill the hogs of 
plaintiff.” The proof on the plaintiff's part was that defendant's dogs 
were fierce, and in the habit of worrying stock, and that defendant 
knew of their propensity. There was no evidence that he set them 
on, or knew that they were worrying plaintiff’s hogs; Held, that 
the statement sufficiently set forth the plaintiff's cause of action. 


2. Certain Evidence as to the vicious propensities of defendant’s 
dogs; Held, to be irrelevant. 


Appeal from DeKalb Circuit Court.—llon. Joseru P. Grusp, 


Judge. 


Shanklin, Low & MeDougal and 8S. S. Brown tor ap 
pellant. 


Bennett Pike and Vinton Pike for respondent. 


Henry, J.—This suit originated in a justice’s court 
and was appealed to the circuit court, where plaintiff ob- 
tained a judgment, from which defendant has duly ap- 
pealed to this court. The following is the statement filed 
by plaintiff in the justice’s court: ‘ Plaintiff states that 
about the Ist day of February, 1875, at the county of De 
Kalb, State of Missouri, defendant did wrongfully maim, 
wound and kill the hogs of plaintiff, by which acts and 
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doings of the defendant plaintiff is damaged in the sum 
of $40, for which, with costs of suit, plaintiff asks judg 
ment.” The evidence established the fact that defendant’s 
dogs killed the plaintiff's hogs, and, while there was evi- 
dence tending to show that defendant’s dogs were fierce 
and in the habit of worrying stock, and that defendant 
was aware of their vicious propensity, there was none 
whatever conducing to prove that defendant set the dogs 
on the plaintiff’s hogs, or was aware that they were worry- 
ing them. Evidence on the part of defendant tended to 
prove that he did not know that his dogs were tierce and 
vicious, and in the habit of worrying stock. 

Defendant contends that there was a material variance 
between the statement and the proof; that the evidence 
1. sustice’s cour: established a cause of action different from 
of action. that contained in the statement. Section 13 
of the act in relation to justice’s courts, Wagner’s Statutes, 
page 814, provides that ‘in every suit not founded on an 
account or an instrument of writing, a statement of the 
facts constituting the cause of action shall be filed with 
the justice before any process shal] be issued in the suit.” 
The same provision is to be found in the revised statutes of 
1855, and in the case of Coughlin vr. Lyons, 24 Mo. 534, de- 
cided in 1857, the plaintiff filed the following statement 
with the justice: “James Lyons and Edward Sullivan, 
partners, as Lyons & Sullivan, to Peter J. Coughlin, Dr. 
1855, February 20th. To forty-one hams, 464} pounds, at 
ten cents, $46.45; two barrels of whisky, seventy-seven and 
one-half gallons, at twenty-eight cents, $21.70; total, 
$68.15.” The evidence showed that the defendant caused a 
constable to take this property from plaintiff’s possession 
at the suit of defendant against another person, and that 
the constable still had possession of the property of which 
plaintiff was proved to be the owner. This court held that 
the cause of action contained in the statement was in form 
for money had and received. It appears tous to have been 
for goods sold and delivered; but, however this may be, the 
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court observes that “the action may be considered as trespass 
or trover, according to the nature of the real transaction, 
and the plaintiffs may waive the tort and sue for so much 
money had and received. To this it is said that, in the 
suit for money had and received, to be sustained, there 
must be proof of the sale of the property taken and 
money received therefor. In courts of common-law juris- 
diction, where actions were separated into various kinds, 
this doctrine was recognized ; but here there is no neces- 
sity for it, for this action itself may be considered as tro- 
ver or as trespass, and there is no necessity for the appli- 
sation of the doctrine about money had and received to 
plaintiff’s use.” A stronger case in support of the ruling 
of the trial court cannot well be conceived, and, whatever 
doubts we might entertain of the soundness of the doc- 
trine of Coughlin v. Lyons if it were a new question, it has 
too long and in too many cases been recognized to be over- 
turned now. The instructions given by the court were, 
therefore, not objectionable. 

Plaintiff’s right to recover depended upon the proof 
that defendant knew the character of his dogs at the time 
that they killed plaintiff’s hogs. The court 
permitted one Marshall to testify that in 
1875 he saw defendant’s daughter set the black dog on a 
hog. This was after plaintiff’s hogs were killed. Bird 
was permitted to testify that after plaintiff's hogs were 
killed he saw defendant’s dogs worrying witness’ stock. 
Brettner was permitted to testify to the killing of a hog 
owned by him by another dog belonging to defendant, and 
that he made complaint to defendant, and that this dog 
was killed before plaintiff’s hogs were killed. It seems to 
us clear that this evidence was inadmissible. It had not 
the slightest tendency to show that defendant, at the 
time plaintiff’s hogs were killed, knew that his dogs had 
those bad habits, and Brettner’s testimony was in regard 
toa dog owned by defendant which was killed before 
plaintiff’s hogs were killed by other dogs owned by de 


2. EVIDENCE. 
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fendant. The evidence that, long after the killing of 
plaintiff’s hogs, a daughter of defendant set a black dog, 
owned by defendant, on a hog, certainly had no tendency 
to prove that any one set the dogs on plaintiff’s hogs, or 
that defendant knew the vicious character of his dogs when 
plaintiff’s hogs were killed. We regret that the case was 
not properly tried, and that it ever found its way to this 
court. We are not inclined, except for palpable error, to 
reverse judgments in such cases, but think that appeal in 
such trivial causes should be discouraged both by the bar 
and the courts; but where there is manifest error we have 
no diseretion in the matter. The judgment is reversed and 
the cause remanded. All concur. 

REVERSED. 























INDEX. 


ACCOMPLICE. 


See Mvrper, 2. 


ACCOUNT STATED. 


PLEADING: aAccouNT sTATeD. The petition alle that the defend- 
p 








ants were indebted to the plaintiff for professional services and 
money advanced, and contained a bill of items. It further alleged 
that this bill was presented to the defendant, and, after the lapse of 
some months, returned by them without objection; Held, that the 
latter allegation was of a matter of evidence merely; that there 
was no allegation in the petition of the fact of an account stated or 
agreed upon between the parties; and that the cause of action, as 
stated, was a general indebitatus assumpsit. Brown v. Kimmel, 430. 
ACTION. 
Sere ADMINISTRATION, 1, 
ConsTABLF, 1. 


PRINCIPAL AND Surety, 5, 


RAILROAD, 4. 


ADJOURNMENT. 
See Courr Recorps, 1. 
GRAND JuRY, 1. 


MvunicipaL Corporation, 1. 








INDEX. 
ADMINISTRATION. 


AN ACTION TO SET ASIDE AN EXECUTOR’S FINAL SETTLEMENT Cannot 
be maintained on the mere showing that an illegal allowance was 
made in favor of the executor; it must also appear that the allow- 
ance was procured by fraud. ‘Miller v. Major, 2 


FINAL SETTLEMENT: APPEAL: EXHIBITION AND ALLOWANCE OF DE- 
MANDS: REMEDY AGAINST DELINQUENT ADMINISTRATOR. A proceed- 
ing was brought in the probate court by an administrator de bonis 
non, charging that the former administrator had failed to account 
in his annual settlements for some of the assets of the estate, and 
praying for an amended settlement and an order of payment. 
The personal representative of the former administrator answered, 
denying the matters charged, and alleging that the estate of plaint- 
iff’s intestate was indebted to his intestate. U pon a trial the 
probate court so found, and gave judgment for the defendant ac- 
cordingly. An appeal having been taken to the circuit court, this 
judgment was reversed, and plaintiff obtained judgment against the 
defendant for a balance found to be due. On appeal to this court, 
Held, 1st, That the judgment of the probate court was not based 
upon an annual settlement, but was such a final determination of 
the matters in controversy between the two estates as authorized 
an appeal; 2nd, That the proceedings should be treated as an exhi- 
bition of demands for allowance against the respective estates of 
which plaintiff and defendant were administrators, and the court 
was authorized to enter a money judgment against the defendant as 
administrator for the balance found due, and was not confined to 
making an order of delivery against him, or rendering a judgment 
against the sureties on the bond of the deceased administrator, as 
provided by sees. 47, 68, 69, Wag. Stat., pp. 77, 81, 82. Seymour v. 
Seymour, 3038, 


COMPENSATION OF ADMINISTRATOR PENDENTE LITE. An administrator 
appointed under section 13, page 72, Wag. Stat., pending a suit to 
test the validity of a will, is not, upon the termination of the suit 
and the surrender of the estate to his successor, entitled to charge a 
commission of five per cent. upon all the personal property of the 
estate. He should be allowed a commission only upon moneys ac- 
tually paid out; and, in addition to this, a reasonable compensation 
for le “asing real estate, for legal services and advice, and for collecting 
and preserving the estate. Harkins v. Cunningham, 415. 


ALLOWANCE OF CoMPENSATION: APPEAL. The compensation of an 
administrator is not a matter within the discretion of the court hav- 
ing probate jurisdiction, and an appeal, therefore, will lie from the 
decision of such court as to its amount. 1h, 


EVIDENCE. Where the amount to be allowed to an adminis- 
trator pendente lite is the matter under consideration, evidence of 
the compensation allowed by the court in a similar case is incom- 
petent. Jb. 





Evidence of the amount which, by compromise, 
the executor was to receive, or of the services to be performed by 
him, is, in such case, also incompetent. Jb. 


ADMINISTRATOR'S SALE OF REAL ESTATE: AFFIDAVIT TO PETITION 












10. 


11. 


12. 
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ror sace. The fact that the affidavit to an administrator’s petition 
for an order to sell real estate for the payment of debts is not made 
in literal compliance. with the law, will not render the proceedings 
wholly void, (following Rugle v. Webster, 55 Mo. 246.) Wilkerson v. 
Allen, 502. 


APPROVAL AT ADJOURNED TEKM. The approval of an ad- 
ministrator’s sale of real estate at an adjourned term, instead of the 
regular term of the court, will not vitiate the sale, (following Sims v. 
Gray, 66 Mo. 613.) Jb. 


ADMINISTRATOR'S DEED? FINAL SETTLEMENT by an administrator 
of his accounts, without resignation or discharge from his trust, 
does not deprive him of the power to execute a deed to real estate 
in consummation of a sale made and approved by the court before 
the settlement. Jb. 


The failure of an administrator to take security for the 
purchase money of real estate sold under-an order of court, as re- 
quired by the order, will not render his deed a nullity when the 
fact has been reported to the court and the sale has been approved 
notwithstanding. Jb. 


MortGAGE TO ADMINISTRATOR: DEED UNDER THE MORTGAGE. An 
administrator, upon a sale of real estate, received from the purchaser 
a mortgage with a power of sale, wherein he was described as ad- 
ministrator ; J7eld, that he could not hold the land in that character, 
and that, upon a sale by him under the power, the execution of a 
deed by him, in his own right and character, was proper. Jb. 


AN ADMINISTRATOR'S DEED, executed in pursuance of a sale held 
ona day when no court of record was in session, is void and passes 
no title to the purchaser. Mobi: yt. Nave, 546. 


EJeCTMENT AGAINST PURCHASER AT VOID ADMINISTRATOR'S SALE: 
MEASURE OF DEFENDANT’s RELIEF. In an action of ejectment 
by an heir against one who holds possession of land under a void 
sale made by the administrator of the ancestor, and who was at the 
time of his purchase from the administrator a judgment creditor of 
the estate, and as such entitled toa lien on the land, before the plaint- 
iff can recover, the defendant will be allowed the amount of the 
purchase money, With interest at 6 per cent. per annum, but not the 
amount of the judgment debt, with interest at the rate it bears. Jb. 


HoMESTEAD OF WIDOW AND CHILDREN: ADMINISTRATION, Under the 
homestead law, as amended by the act of March 18th, 1875, (Acts 
1875, p. 60,) real estate of a decedent, in which his widow and 
minor children have a right of homestead, may be sold for the pay- 
ment of his debts, subject to their right. The purchaser will be en- 
titled to the possession when the widow dies and the children come 
of age. Poland v. Vesper, 727. 


See Dower, 1. 
PRINCIPAL AND Surety, 7. 


Pusiic ADMINISTRATOR. 
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ADVANCEMENT.’ 


See Prerermitrep Herrs, 2. 


ADVERSE POSSESSION. 


VENDOR AND PURCHASER: LANDLORD AND TENANT: ADVERSE POSSES- 
sion. One who holds land under a contract of purchase cannot, by 
accepting a lease from a stranger, convert his holding into an adverse 
possession as against his vendor; and if one so holding abandons 
the land and afterwards re-enters under a lease from a stranger 
without having rescinded his contract, and without any one having 
in the meantime taken possession, his re-entry will be held to relate 
back and continue the original possession, and not to create a new 
and adverse possession. J’ratt v. Canfield, 50. 


AS BETWEEN TENANTS IN COMMON: CONSTRUCTIVE POSSESSION. Where 
land, of which one was the sole owner in fee, and an interest 
in other land, of which he was the owner as one of several heirs, was 
conveyed by the same deed, and the grantee took actual possession 
of the land first mentioned, Held, that this did not give him con- 
structive possession of the interests of the other heirs in the land last 
mentioned ; and, although he paid taxes upon this land, and took 
stone and timber off it for building purposes, and made some rails 
and fed some cattle on it, J/eld, that these acts were entirely con- 
sistent with his interest, as a tenant in common in the land, and 
could not constitute adverse possession as against his co-tenants. 
MeQuiddy v. Ware, 74. 


ADVERSE POSSESSION: HOSTILE ENTRY: STATUTE OF LIMITATIONS. 
When possession of land has been restored by legal process to one 
who had been deprived of it by an adverse claimant, the entry of 
the latter will not, in a subsequent action of ejectment, be allowed 
the effect of destroying the continuity of possession or of interrupt- 
ing the running of the statute of limitations in favor of the former, 
if it was made with force and strong hand, nor unless suit was com- 
menced upon it within one year after it was made, and within the 
time limited for bringing an action of ejectment. Ferguson v. Bar- 
tholomew, 212. 


MORTGAGE! WHEN POSSESSION IS NOT ADVERSE TO MORTGAGEE. 
When one enters upon land which is subject to a mortgage, under a 
contract with the mortgagor to pay off the mortgage debt, his pos- 
session is not adverse to that of the mortgagee. Wilkerson v. Allen, 
502. 


——— : ADVERSE POSSESSION: PRETERMITTED HEIRS. Where defend- 
ant in ejectment claims under a will by the terms of which the land 
was to become his absolute property upon the death of his mother, 
no possession which he may have held under the testator or after- 
wards during the life of his mother can be considered as adverse 
to pretermitted heirs of the testator. McCracken v. McCracken, 590, 
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ADVERTISEMENT. 


See Deep or Trust, 5. 


AMENDMENT. 


AMENDMENT ov oPricer’s ReruRN. A paper intended as an 
amended return of the mirshal showing service of a notice will not 
be allowed to have effect as such unless made and filed by leave of 
court. The State ex rel. Greely v. City of St. Louis, 114. 


PRACTICE IN SUPREME COURT: PLEADINGS: AMENDMENTS. Where leave 
toame2nla pleading by interlineation has been granted by the trial 
court, the Suprem2 Court will regard the amendment as made, al- 
though the verbal changes may not actually have been made. Un- 
derwood v. Bishop, 374. 


Tue allowance of am2n Imoents to pleadings is largely discretionary 
with the trial couri, and this court will not interfere unless it is 
manifest that the discretion has been arbitrarily and unjustly exer- 
cised. En:worth v. Barton, 622 


» Practice, CrRiMiINnat, 2. 


Practice iN SupREME Court, 1. 


ANTE-NUPTIAL CONTRACT. 


ANTE-NUPTIAL CONTRACE: DEED IN PRAESENTI. An ante-nuptial con- 
tract provided that the intended wife was “to have one-third of 
one-half of the estate of her said intended husband, absolutely and 
in fall property, and in lieu of dower, ° a she hereby 
agrecing to and accepting the s same, ” and further declared that “ the 
said estate hereby given ° . is to be in full of dower and 
any claim upon the estate” of the intended husband; Held, that 
these words operated to vest in the wife, upon the consummation of 
the marriage, a present estate in fee in one-sixth of her husband’s 
lands. Anglade v. St. Avit, 434. 


EXCHANGE OF MORTGAGES: INTERVENING ESTATE: ANTE-NUPTIAL 
conrracr. Where by the terms of an ante- nuptial contract the 
wife took an estate in fee in part of her husband’s lands in lieu of 
dower, and after marriage he satisfied a mortgage upon his lands 
which was in existence at the date of the ante-nuptial contract with 
money raised by anew mortgage, Held, that the wife’s estate was 
harged from the first mortgige and was superior to the second. 
h 


APPEAL. 


Party ,GGRievep. A purchaser of land at execution sale brought 
suit in the St. Louis circuit court to have a deed to the land, made 
by the execution d+btor, set aside as fraudulent. Upon a _hear- 
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ing, an interlocutory decree was entered, finding the issues for the 
plaintiff, and providing that the deed should be set aside unless the 
defendants should, within atime fixed, pay into court the amount of 
the execution debt and costs. This having been done, plaintiff's 
suit was dismissed. Thereupon both parties appealed to the general 
term of the cireuit court, where the decree was reversed for the er- 
ror of the court in permitting defendants to retain the land upon 
paying the debt, and the cause was remanded. That court had pow- 
er, if it saw fit, to entersuch a decree as the circuit court should 
have entered. Upon appeal taken by the plaintiff from the judg- 
ment of the general term, Held, that he was not aggrieved by that 
judgment, and had no right to appeal. Kinealy v. Macklin, 95. 


APPEAL FROM ST. LOUIS COURT OF APPEALS TO SUPREME CoURT. A 
suit #0 enjoin a sale of real estate under execution, upon the ground 
that such sale would cast a cloud upon the title, is not a case in- 
volving the title to real estate within the meaning of that clause 
of section 12, article 6, of the constitution of 1875, which declares 
that appeals shall lie from the decisions of the St. Louis court of 
appeals to the Supreme Court in all such cases. The State ex rel. Haeuss- 
ler v. Court of Appeals, 199. 


ALLOWANCE OF COMPENSATION TO ADMINISTRATOR. The compensa- 
tion of an administrator is not a matter within the discretion of the 
court having probate jurisdiction, and an appeal, therefore, will lie 
from the decision of such court as to its amount. Hawkins v. Cun- 
ningham, 415. 


JUSTICES’ COURTS: NOTICE OF APPEAL: DEFAULT: DISMISSAL. A de- 
fendant, after the day of trial before a justice of the peace, took an 
appeal, but failed to give notice before the term after that to which 
the appeal was properly returnable. He subsequently gave notice, 
and at the following term, the plaintiff not appearing, had the case 
dismissed for want of prosecution; Held, that the defendant, and 
not the plaintiff, was in default, and the dismissal was error. The 
plaintiff was entitled to an affirmance. Riddle v. Gillespie, 627. 


APPEAL BOND: SURETY: ADMINISTRATION. Until an appeal has 
been determined, the liability of a surety on the appeal bond is 
purely contingent, and, in case of his death, does not constitute a 
claim which the obligee may prove against his estate in the probate 
court. Saver v. Griffin, 654. 


See ADMINISTRATION, 2. 


Linn County Court or Common PLEas. 


ASSAULT. 


Aw indictment which charges that defendant committed an assault 
upon another and pointed a loaded pistol at him, whereby his life 
was endangered, is good under section 33, page 450, of Wagner's 
Statutes, without an express allegation of intent tokill. The State v. 
Hays, 692. 
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ASSAULT, IN SUPPOSED DEFENSE OF A SON. It is no defense to an 
indictment for a felonious assault that the defendant was led to 
commit the assault by information, brought to him by others, that 
the person he assaulted was about to iake the life of his son, when 
such was not the fact. It was his business, when he came upon th» 
ground, to judge from what he saw whether the information was 
correct. Ib. 


ASSAULT TO KILL. 


AN INDICTMENT FOR AN ASSAULT TO KILL, though bad under sec. 29, 
Wag. Stat., p. 449, because it fails to charge that the offense was 
committed “on purpose,” Held, good under sec. 32, Ib. The lat- 
ter section does not require the use of those words. The State v. 
Me Donald, 13. 


AN INDICTMENT FOR AN ASSAULT TO KILL need not aver that defend- 
ant “had and held in his hand” the weapons with which he is 
charged to have made the assault. Jb. 


AN INDICTMENT FOR AN ASSAULT TO KILL which alleges the offense 
to have been committed with three weapons—a pair of tongs, a 
hammer and an axe-handle—is not void as charging an impossibil- 
ity. Jb. 


ASSAULT TO KILL: STATUTORY OFFENSE: REQU ISITES OF INDIC ‘TMENT. 
An indictment under Wagner’s Statutes, section 32, page 449, for an 
assault with intent to kill, need not state what weapon was used in 
making the assault. The offense being a statutory offense, the in- 
dictment is good if it describes it in the language of the statute. 
The State v. Chumley, 41. 


ASSAULT TO MAIM AND KILL: MAYHEM: RULES AS TO CONVICTIONS. 
The rule that, where it appears that a crime has actually been per- 
petrated, no conviction can be sustained for an attempt to perpetrate 
it, is not applicable to a case where one indicted for an assault with 
intent to maim, disfigure and kill is convicted of an assault with in- 
tent to kill upon evidence which proves an actual mayhem, The 
conviction of assault with intent to kill amounts to an acquittal of 
assault with intent to maim. Jb. 


ASSAULT TO KILL: SUFFICIENCY OF INDICTMENT. An indictment for 
an assault with intent to kill, drawn under the 29th section of 
article 2, chapter 42, Wag. Stat., p. 449, which alleges that the as- 
sault was made with an axe and a gun, and that they were deadly 
weapons, is sufficient, without the further allegation that they were 
“likely to produce death.”” The State v. Painter, 84. 


FACTS CONSTITUTING THE CRIME. There was evidence on the part of 
the State tending to prove that the defendant and one Andrews were 
in a blacksmith shop; that defendant went home, a short distance 
from the shop, and soon returne 1 with a gun lying across his right 
arm, his left hand being on the cock of the gun, with the muzzle 
pointed towards the feet of Andrews, and said: “ Bill Andrews, 
I am going to kill you, d—n your old soul ;” that the gun was seized 
bya by stande *r,and the muzzle forced to the ground after it had been 
elevated by defendant so that it was pointed Somunds Andrews’ body, 
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as high as his hips; Held, that such facts, if proven, would consti- 
tute an assault with intent to kill. . 




































8. PRESUMPTION OF INTENT: EVIDENCE. The fact that one armed with 
a deadly weapon failed to shoot and kill another when he had 
an opportunity does not give rise toa presumption of law that he 
did not intend to do so. It isa circumstance to be considered by 
the jury in determining whether there was an assault or not. Jd, 


9. InTenT TO assauLtT. Neither a purpose to make an assault, nor any 
amount of preparation for doing so, unless followed by some hostile 
demonstration, will constitute an assault; a bare intent to commit 
an offense is not punishable by ourlaw. Jb. 


See Costs, 1. 


ASSENT. 


See Townsuie Raitroap Bonps, 3. 


ASSESSMENT OF BENEFITS. 


» 


See Street Openinc, 1, 2, 3. 


ATTORNEY AND CLIENT. 


1. Trusts: tacnes. If an attorney at law, intrusted with the collection 
of a debt, is instructed by his client to buy, in his name, land of the 
debtor offered for sale under execution to satisfy the debt, but in- 
stead buys in his own name, without his client’s knowledge, the 
latter will be entitled, upon returning the money received from the 
sale, to have it set aside and the title vested in himself. But if he 
becomes aware of the fact that the attorney has bought in his own 
name, he must assert his right promptly. If he permits eight years 
to elapse before bringing suit in a case where, in the meantime, the 
attorney has died, some of the land has been sold to strangers, and 
all has increased in value from seven to tenfold, he will be held 
guilty of such laches as will bar hisclaim. Bliss v. Prichard, 181. 


2. RELIEVING PARTY AGAINST NEGLIGENCE OF HIS ATTORNEY. At the 
return term of this case defendant appeared in the trial court by 
his attorney, and obtained leave to answer within sixty days, during 
vacation. Heinstructed his attorney in all the details of his defense, 
but the latter left the State without filing the answer, and did not 
return. Discovering that no answer was filed, defendant employed 
another attorney, who, at the beginning of the next term and before 
any default had been taken, presented an answer embodying an 
apparently meritorious defense, and with it an affidavit setting forth 
the foregoing facts, and asked leave of the court to file the answer. 
This was refused, and the case was continued till the following term, 
when judgment was rendered against the defendant; Held, that al- 
though this court is reluctant to interfere with the discretion of trial 
courts in relieving or refusing to relieve parties against the negli- 
gence of their attorneys, vet, as the circumstances of this case in- 





















INDEX. 745 


dicated no want of good faith on the part of the defendant, and no 
inconvenience to the plaintiff was likely to arise from it, the leave 
should have been granted, and the refusal was error requiring the 
reversal of the judgment. Judah v. Hogan, 252. 


ATTORN MENT. 


See Apverse Possession, 1. 


BANK. 


LIABILITY OF BANK OFFICER TO DEPOSITOR AT COMMON LAW. Aside 
from statutory or constitutional provisions, a director or offi- 
cer of an incorporated bank is not individually responsible in an 
action at law for injury resulting to a creditor or depositor from the 
management of the bank, unless the injury is occasioned by his 
malicious or fraudulent act. Fusz v. Spaunhorst, 256. 


—— : UNDER THE CONSTITUTION oF 1875. Section 27, art. 12, 
constitution of 1875, which declares that “it shall be a crime, the 
nature and punishment of which shall be prescribed by law, for 
any president, director, manager, cashier or other officer of any 
banking institution to assent to the reception of deposits, or the 
creation of debts by such banking institution, after he shall have 
had knowledge of the fact.that it is insolvent or in failing cireum- 
stances, and any such officer, agent or manager shall be individu- 
ally responsible for such deposits so received and all such debts so 
created with his assent,” Heid, not to be self-enforcing. Ib. 


BANK CHECK. 


THE STATE TREASURER may pay a demand upon the treasury by 
a check upon a bank where he has money on deposit, that mode of 
payment being in accordance with immemorial commercial usage. 
The State ex rel. Clark v. Gates, 139. 


BANK CHECK FOR PUBLIC FUNDS: PRESENTMENT FOR PAYMENT. When 
a county treasurer receives from the State treasurer a bank check 
for money due from the State to the county, it is his duty to 
make presentment for payment within a reasonable time, and if he 
neglects to do this, and before the check is paid the bank fails, the 
loss will fall upon himself. Jb. 


STATE TREASURER: SECURITY FOR STATE DEPOSITS IN BANK: COUNTY 
TREASURER: FAILURE TO PRESENT CHECK. The fact that a State treas- 
urer has failed to comply with that provision of the constitution of 
1875 which requires him to take security for State funds deposited 
in bank, will not relieve a county treasurer who has received a bank 
check from him, in payment of money due from the State to the 
county, from personal liability incurred by failure to present the 
check in time. Jb. 
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BILL OF EXCEPTIONS, 


MOTIONS AND INSTRUCTIONS are no part of the record, and can only 


be made part of it by being incorporated bodily in a bill of excep- 
tions. If not so incorporated, they can not be noticed by the ap- 
pellate court. Mere reference to them in the bill by citing the page 
of the transcript on which they appear is insufficient. Jefferson City 
vr. Opel, 394; Lobinson v. Hood, 660, 


BILLIARD TABLE. 


BILLIARD TABLE LICENSE. A license to keep a billiard table takes 
effect from its delivery and not from its date, (following The State v. 
Hughes, 24 Mo. 151.) The State v. Pate, 488. 


INDICTMENT FOR KEEPING A BILLIARD TABLE. An indictment which 
charges that the defendant kept, and permitted to be used and 


kept, a billiard table without license, is not bad as charging two dis- 
tinct offenses, (following The State v. Kesserling, 12 Mo. 565.) 1h. 


BOND. 

DEVISEE NOT LIABLE ON BOND OF DEVISOR. A devisee is not liable 
on the bond of his devisor, as an heir is on that of his ancestor. 
This was the rule at common law, and it has not been altered by 
Wag: Stat., sec. 7, page 135’, or by any other statute of this State. 
Sauer v. Griffin, 654. 

Liapinity or HeIr. An heir is not liable on the bond of his an- 
cestor beyond the value of the estate descended. Jb. 

CERTIORARI. 

CERTIORARL PROCEEDINGS the determination of the question  in- 
volved is to be made upon the return; facts can not be brought to 
the attention of the court outside of the return, (following Han. & 
St. Jo. R. R. v. State Board, 64 Mo, 294.) House rv. Clinton County 


Court, 522. 


See Practice, Crmixat, 1. 
CHECK. 
See Bank Cneck. 
CIRCUIT CLERK. 
See Circuit Court. 


Costs, 3, 4. 
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CIRCUIT COURT. 


RecoRD BOOKS FOR CIRCUIT CouRT. It does not come within the proy- 
ince of the county court to provide a judgment docket for the cir- 
cuit court, or to contract for entering upon such docket satisfaction 
of the judgments rendered in the latter court. The law imposes 
these duties upon the circuit court and the circuit clerk. Maupin 
v. Franklin County, 327. 


CITY ORDINANCE, 


See Municipar Corporation, 1, 


COMMON CARRIER. 


DELIVERY TO CARRIER CONSTRUCTIVE DELIVERY TO CONSIGNEE: DAM- 
\GE TO GOODS IN TRANSIT: ACCEPTANCE AND WAIVER. The rule 
that delivery to the usual carrier, with proper instructions, is to be 
considered delivery to a consignee who has ordered goods from a 
distance, without giving special directions as to shipment, is appli- 

cable to a case where the goods shipped are not all of the particular 
emis ordered, if they have been received by the consignee with 
know ledge of the fact and without objection. ‘In such a case, in the 
absence of any warranty by the consignor, he is not liable for dam- 
age to the goods occurring while they are in the hands of the car- 
rier. Acceptance of the goods, with knowledge that they are 
damaged, is to be taken as a waiver of all objections on that score. 
(fraff v. Foster, 512. 


CONDEMNATION OF LAND. 


1. CONDEMNATION OF RIGHT OF WAY: PRIOR CONTRACT FOR LOCATION 
or A RroAD. The fact that a corporation, authorized to construct a 
macadamized road and to condemn land for that purpose, has con- 
tracted with the owner of a tract of land for the construction of its 
road across his land on an agreed line, and has partly constructed it 
on that line, isno bar toa proceeding by the corporation to con- 
demn a right of way across the same land on a different line. The 
corporation may change the location of its road if it sees fit, subject 
to the right of the other party to recover such damages as he may 
sustain by reason of the breach of contract. Cape Girardeau and 
Scott County Macadamized Road Company v. Dennis, 488. 


2. ——: EVIDENCE: DAMAGES: PRACTICE. It is the duty of the cir- 
cuit court, on exceptions filed, to hear testimony, if offered, as to the 
adequacy of the compensation awarded land owners for land taken 
for the construction of roads. The Supreme Court will review the 
action of the circuit court only when the compensation is flagrantly 
excessive or inadequate. Jb. 


3. ——: Section 1, PAGE 351, GENERAL sTATUTES, 1865, applies to 
corporations created by special laws and authorizes them to condemn 
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land for road purposes. It does not apply exclusively to corpora- 
tions created under the general law. Jb. 


CONSIGNOR AND CONSIGNEE. 


See Common Carrier, 1. 


CONSTABLE. 


AN ACTION UNDER THE STATUTE (2 WaG. Srart., p. 844, sec. 19,) against 
a constable and his securities for failing to pay over money col- 
lected by him is properly brought in the name of the party ag- 
grieved. Ransom v. Cobb, 375. 


JUDGMENT: INTEREST. In such an action, recovery may be had 
(under sec. 22, p. 844, 2 Wag. Stat.,) of the amount for which the 
constable is delinquent, with interest thereon at the rate of one 
hundred per cent. per annum, but the judgment, after its date, can 
only bear interest at six per cent. per annum. (1 Wag. Stat., p. 
783, sec. 3.) Jb. 


CONSTITUTIONAL LAW. 


WITNESSES IN CRIMIMAL CASES. Section 3, p. 571, Wag. Stat., which 
provides that a person who shall bring into this State property 
stolen in another shall be punished in the same manner as if the 
theft had been committed here, is notin conflict with that provision 
of the constitution which guarantees to the accused compulsory proc- 
ess for his witnesses. That provision has reference only to such 
process as the State can execute within her own borders. The fact 
that the witnesses may be beyond the reach of her process can be 
no obstacle in the way of conviction. The State v. Butler, 59. 


St. LOUIS FIRE WARDENS: EXEMPTION FROM JURY SERVICE: VESTED 
rieut. A member of the corporation of fire wardens of the city 
of St. Louis, who had served as such for seven years and received a 
proper certificate thereof before the passage of the act of May 15th, 
1877, (Sess. Acts of 1877, p. 280,) was entitled, under the acts of 
1845, (p. 114,) and 1851, (p. 481,) to exemption from service as a 
juror; his right toexemption had become vested, and it was beyond 
the power of the State, by subsequent legislation, to annul or abro- 
gate it. Ex parte Goodin, 637. 


See Bank, 2. 
State Boarp or EQuALiIzaTION. 
TAXes AND TAXATIon, 2. 
Texas CatTtLe. 


Towxsute Bonps. 
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CONSTRUCTIVE POSSESSION. 


SeE Apverse Possession, 2. 


CONTEMPT. 


See Haseas Corpus. 


CONTINUANCE. 


GRANTING OF A CONTINUANCE rests largely in the discretion of 
the trial court, and every intendment is made in favor of its ruling. 
Its discretion must appear to have been unsoundly exercised before 
it will be interfered with by the Supreme Court. 

The affidavit filed in support of the application for continuance 
in this case examined and held insufficient. Leabo v. Goode, 126. 


See Practice, CRIMINAL, 7. 


CONTRACTS. 


THE MAKER AND THEGUARANTOR of a promissory note are not jointly 
liable, and they cannot be sued jointly. Graham v. Ringo, 324. 


A CONTRACT WITH A COUNTY CoURT cannot be established by parol 
evidence ; it is a court of record, and can only speak by its records. 
Maupin v. Franklin County, 327 


A VERBAL CONTRACT BY A COUNTY couURT is not validated by the 
fact that the court has paid part of the money stipulated to be 
paid, and the work was afterwards completed, and was accepted 
and used by the county. Jb. 


DEVISEE NOT LIABLE ON BOND OF DEvisor. A devisee is not liable 
on the bond of his devisor, as an heir is on that of his ancestor. 
This was the rule at common law, and it has not been altered by 
Wagner’s Statutes, section 7, page 1352, or by any other statute of 
this State. Sauer v. Griffin, 654. 


LIABILITY OF HEIR. An heir is not liable on the bond of his ances- 
tor beyond the value of the estate descended. Jb. 


NuDUM PACTUM: CONSIDERATION: DELIVERY. One who becomes 
party to a note after it has once been delivered and the considera- 
tion has passed between the original parties, incurs no liability un- 
less there is some new consideration and a redelivery of the 
note. The fact that he signs in the presence of the holder does not, 
by itself, amount to redelivery. Williams v. Williams, 661. 


PART PAYMENT: CONSIDERATION. Payment of the principal of a 
note does not constitute a good consideration for a promise to release 
the interest. Willis v. Gammill, 730. 
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SEE Ante-Nuptiat Contract, 1. 
ScHOOLS, 3. 
STATUTE OF Fraups, 1, 2. 


VENDOR AND VENDEE, 1, 2. 


CORPORATION. 


A JUDGE IS NOT DISQUALIFIED to sit at the trial of a case instituted 
by persons composing a committee of a corporation by reason of 
the fact that he is an honorary member of the corporation. Bow- 
man’s Case, 146. 


STOCKHOLDER’S LIABILITY: POWERS OF SHERIFF ACTING AS RECEIVER. 
A sheriff, acting as receiver of the effects of a corporation by virtue 
of an appointment made by the court under Gen. Stat. 1865, secs. 
20 and 21, p. 642, (Wag. Stat., p. 606,) has no power, by suit in his 
own name, to enforce the liability of a stockholder to the corpo- 
ration for unpaid stock which is not due according to the terms of his 
subscription, and for which no call has been made hy the directors. 
The subscription which creates his liability is not an evicence of 
indebtedness to the corporation within the meaning of these sec- 
tions of the statute, anl it is only evidences of indebtedness that 
they allow him tq sue upon and collect. The power to enforce such 
liability cannot be conferred upon the sheriff by an order of court, 
or by an agreement among the judgment creditors of the corpora- 
tion. Hannah v. The Moberly Bank, 678. 


SToCKHOLDER’S LIABILITY, HOW ENFORCED: EXECUTION: GAR- 
NISHMENT. The liability of a stockholder in a bank for unpaid 
stock which is not due according to the terms of his subscription, 
and for which nv calls have been made by the directors, cannot be 
seized and collected under an execution against the bank. Ina 
proceeding at law for the satisfaction of a judgment, such liability 
can only be reached by a special execution awarded under the 
rtatute, against the stockholder himself, in default of assets of the 
bank whereon to levy. Gen. Stat. 1865, p. 328, sec. 11; Wag. Stat., 

. 291, sec. 18. But if the stockholder is in default to the bank for 
installments due ou his stock, or for calls made by the directors, he 
stands in the attitude of any other debtor to the bank, and his debt 
may be seized and collected by suit, under execution against the 
bank, or it may be reached by garnishment. Jb. 


SEE County Bonps, 1, 2. 


COSTS. 


THE STATE'S LIABILITY FOR CRIMINAL Costs. Under sec. 4, p- 349, 
Wag. Stat., the State is liable for costs, upon the acquittal of a de- 
fendant, only in a capital case, or in one in which imprisonment in 
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the penitentiary is the sole punishment. It is not liable upon the 
failure of a prosecution for assault with intent to kill for costs in- 
curred, at the instance of the State, prior to the date of a contin- 
uance granted to the defendant at his cost, although an execution 
issued against him has been returned nulla bona. The State ex rel. 
Spurlock v. Holladay, 299. : 


Cosrs: coNsrruction ov statutes. All statutes in reference to 
costs must be strictly construed. An officer cannot legally claim 
remuneration unless the statute has expressly conferred the right. 
Shed v. Kansas City, St. Joseph & Council Bluffs Railroad Company, 
687. 


: sUBMIssION. The ‘“ sulmission,” for which the circuit clerk 
is entitled to charge a fee of thirty-five cents, under Wag. Stat., sec. 
10, p. 623, is not the ordinary submitting of a cause to the court or 
jury for final determination. It is the submitting of questions in 
difference to the court, without action, as authorized by Wag. Stat., 
sec. 25, p. 1056. Jb. 





Circuit CLERK’s Costs. The court examines in detail a circuit clerk’s 
fee bill, of which complaint is made in this case, and allows some 
items and rejects others. Jb. 


See Dramsnor Keerer, 2. 


COUNTERFEIT NOTES. 


CoUNTERFEIT UNITED STATES NOTES: LIABILITY OF ONE PAYING 
tHeM out. The holder of a bank check who receives from the bank 
in payment of the check a counterfeit United States treasury note, 
can recover of the bank the amount of the note, provided he offers 
to return it within a reasonable time after discovering the forgery. 
Boyd v. Mexico Southern Bank, 537. 


WHAT Is A REASONABLE TIME within which a counterfeit note 
should be returned must necessarily depend on the situation of the 
parties and the facts and circumstances of each case, and is a ques- 
tion forthe jury. Jb. 


COUNTY BONDS. 


THE COUNTY COURT OF GREENE COUNTY, Without a vote of the people, 
by order of June 20th, 1870, subscribed $400,000 to the capital stock 
of Kansas City & Memphis Railroad Company. Order modified 
October 4th, 1870, so as to make subscription to Hannibal & St. 
Joseph Railroad Company, to aid in building the K. C. & M. R. R. 
April, 1871, order made rescinding former oodena, and in July, 1871, 
order rescinding the rescinding order of April, 1871, and bonds is- 
sued, payable to H. & St. Jo. R. R.Co., bearer; Held, that as 
there was no acceptance by the latter company of the subscription, 
there was neither a contract nor a consideration for one, and that it 
was incompetent for the K. C. & M. R. R. Co. to accept the sub- 
scription. The State ex rel. Wilson v. Garroutte, 445. 
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THE AMENDATORY act of March 23d, 1861, (Sess. Acts 1860 and 
61, p. 60, sec. 2,) prohibited such subscription after its passage, 
without such vote, to any railroad company, whether it had a 
pre-existing charter authorizing a subscription by counties or not. 
City of St. Louis et al. v. Alexander, 23 Mo. 483, strongly criticised 
and condemned.—Per Suerweon, C. J. Jb. 


THERE IS NO VESTED RIGHT in a railroad company to a subscrip- 
tion until it be actually made, and until that event occurs the Legis- 
lature may alter the method whereby such subscription is to be 
made, without infringing any right. Jb. 


Tae REPEAL oF THE Act of March 23d, 1861, by General Statutes 
of 1865, (R. C., p. 882,) did not revive the right to receive such sub- 
scription, contained in charter of railroad companies, repealed by 
former act. Neither could such subscription be made without a 
vote of the people, after passage of General Corporation Acts of 
1865, (1 W. S., p. 305,) in accordance with provisions of sec. 17 of 
that act ; and as the attempted subscription in case at bar was made 
after passage of this act, and without such vote, it was void under 
sec. 14, art. 11, of constitution of 1865.—Per SHErwoop, C.J. Jb. 


Tue consotipaTion of the Kansas City & Cameron Railroad Com- 

any, formerly Kansas City, Galveston & Lake Superior Railroad 
Cemmeny, under act of March 11th, 1867, “ upon such terms as may 
be deemed just and proper,” with H. & St. Jo. R. R. Co. did not 
operate to transfer to the latter company the franchises and unex- 
ecuted rights of former companies, so as to authorize a subscription 
to be made to H. & St. Jo. R. R. Co. without a vote of the people, 
and such subscription is void. The effect of consolidation under 
the act was to work the extinction of the original company in whose 
favor the subscription was authorized to be made, and the power to 
subscribe to the original company perished with the company to 
which it was attached, and in such case there could be no innocent 
purchasers of the bonds. Jb. 


NAPTON AND HoUGH, 4J., dissented on the ground that this sub- 
scription was declared valid by this court in the case of The State ex 
rel, the Altorney-General v. Greene County Court, (54 Mo. 540,) and the 
bonds issued in payment of it having obtained currency on the 
faith of that decision, it thereby became a rule of property, which 
is binding on the county and its citizens, and should not now be 
disturbed. See Clark v. Wolf, 29 Towa 197; Freem. on Judgm., sec. 
178, Ib. 


See Lexincton & Sr. Lovis Rarttroap Bonps. 


TowNsuip RatLtroap Bonps. 


COUNTY CLERK. 


Sne MAaNpbamus, I. 
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COUNTY COLLECTOR. 


SEE Taxes AND TaxarTIOn, 3. 


COUNTY CONTRACT. 


Ske County Court. 


COUNTY COURT. 


PowER TO TAKE SECURITY. A county court may lawfully take from 
a delinquent county officer, by way of security for his delinquency, 
a bond and mortgage on real estate, notwithstanding he has al y 
given an official bond, and the sureties in the bond are perfectly 
solvent. Turner v. Clark County, 248. 


A CONTRACT WITH A COUNTY CouURT cannot be established by parol 
evidence ; it is a court of record, and can only speak by its records. 
Maupin v. Franklin County, 327. 


A VERBAL CONTRACT BY A COUNTY couRT is not validated by the 
fact that the court has paid part of the money stipulated to be paid, 
and the work was afterwards completed, and was accepted and used 
by the county. Ib. 


CouNTY COURT: RECORD BOOKS FOR CIRCUIT CouRT. It does not 
come within the province of the county court to provide a judg- 
ment docket for the circuit court, or to contract for entering upon 
such docket satisfaction of the judgments rendered in the latter 
court. The law imposes these duties upon the circuit court and the 
circuit clerk. Ib. 


See MANpDamus, 2. 


COUNTY PLAT. 


CouNTY PLAT: EVIDENCE. A county plat to which is appended a 
certificate in these words: “U.S. Land Office, Springfield, Mo. 
I hereby certify that the within plat is a correct abstract of the rec- 
ords in this office. J.S. W., Register,” is properly certified within 
the meaning of sec. 11, p. 591, Wag. Stat., and is receivable in evi- 
dence. Withitev. Barr, 284. 
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: When an entry has been properly made and cer- 
tified on a county plat by a United States register of lands, the 
fact that he subsequently makes other entries on the same plat will 
not affect the validity of the first. Jb. 


COUNTY TREASURER. 


BANK CHECK FOR PUBLIC FUNDS: PRESENTMENT FOR PAYMENT. When 
a county treasurer receives from the State treasurer a bank check 
for money due from the State to the county, it is his duty to make 

resentment for payment within a reasonable time, and if he neg- 
ects to do this, and before the check is paid the bank fails, the loss 
will fall upon himself, The State ex rel. Clark v. Gates, 139. 


FAILURE TO PRESENT CHECK. The fact that a State treasurer has 
failed to comply with that provision of the constitution of 1875 
which requires him to take security for State funds deposited in 
bank, will not relieve a county treasurer who has received a bank 
check from him, in payment of money due from the State to the 
county, from personal liability incurred by failure to present the 
check in time. Jb. 


NEW BOND REQUIRED WHEN OLD BOND IS INSUFFICIENT: RELEASE OF 
SURETIES IN OLD BOND: VOLUNTARY BOND. The additional security 
which sections 23, 24 and 25, p. 1306, Wag. Stat., make it the duty 
of the county court to require of a county treasurer when his 
official bond becomes insufficient, is a single bond in the sum of 
not less than $20,000. The acceptance of several bonds aggregating 
that sum is nota compliance with the law, and will not have the 
effect of releasing the sureties in the old bond. Such obligations 
will, however, be good as voluntary bonds, and the sureties in them 
will be liable for the treasurer's defalcations. The State ez rel. Saline 
County v. Sappington, 529. 


EFFECT OF GIVING ADDITIONAL BOND. An additional bond given by 
a county treasurer, in obedience to an order of the county court, to 
secure the faithful performance of his official duties, does not secure 
the county merely against defalcations in excess of the amount of 
his original bond, but against any that may occur, and is to be treated 
as aconcurrent security with the original. Jb. 


COURTS. 
See Criminaut Courts. 


Linn County Court or Common PLEas. 


Sr. Lovis Court or APPEALS. 
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COURT RECORDS. 


MISTAKE IN COURT RECORDS, HOW CORRECTED: ' PAROL EVIDENCE 
is not admissible in a collateral proceeding for the purpose of show- 
ing that a court was in session on a day when the record of the 
court shows that it stood adjourned. A mistake in the record as to 
the date of the sitting must, like other mistakes in the record, be 
corrected by a direct proceeding for that purpose. Mobley v. 
Nave, 546. 


PowER TO SUPPLY LOST INDICTMENT: STATUTES. No power to sup- 
ly a lost indictment is given by sections 14 and 15, page 1137, Wag 
tat. These sections prescribe the mode of supplying lost and de- 

stroyed records and papers in civil cases only. But the power 

exists, independent of any statute, and authorizes the court to allow 

a paper, proved to be a copy, to be filed as and for the indictment 

provided it appears, either from the record or from the testimony o 

witnesses, that the indictment was returned into court and filed. 

Courts should, however, be careful in exercising this power. The 

State v. Simpson, 647. 


CRIMINAL COURTS. 


CRIMINAL COURT OF THE SIXTH JUDICIAL CIRCUIT AND JOHNSON 
COUNTY: TEMPORARY JUDGE. The judge of the criminal court of 
the sixth judicial circuit and Johnson county is the judge of a cir- 
cuit within the meaning of section 29, article 6, of the constitution 
of 1875, and of the act of May 19th, 1877, (Acts 1877, p. 217,) and in 
the event of his absence the members of the bar in attendance may 
elect a yy judge for the trial of causes, as prescribed by that act. 
Ex parte Allen, 534; The State v. Miller, 604. 





Where the 4th section of the act establishing that court 
provides, “all acts now in force, or that may hereafter be enacted, 
regulating the criminal practice and proceedings in courts of record, 
shall govern the proceedings in said criminal court so far as the 
same may be applicable,” and where the Legislature, in conformity 
to the constitution, by a subsequent act made ge wo for supply- 
ing the place of a criminal judge in the event of his sickness, absence 
or inability to hold court, by selecting or electing an attorney to fill 
his place, it was held that such statutory provision was one “‘reg- 
ulating the criminal practice and proceedings in courts of record,” 
and therefore applicable to the criminal court of the sixth judicial 
circuit and Johnson county, according to the express terms of the 
4th section aforesaid. Ex parte Allen, 584. 


CRIMINAL LAW. 


Setr-Derense. A person threatened with attack is not required to 
wait until stricken, but may, in the exercise of the right of self-de- 
fense, strike first. The State v. McDonald, 13. 


InTeNT is an essential element of crime. An instruction, therefore, 
which declared that, when a crime is committed, the law presumes 
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the intent, Held, to be absurd and meaningless. The State v. 
Painter, 84. ; 

POWER TO SUPPLY LOST INDICTMENT: STATUTES. No power to sup- 
ply a lost indictmént is given by Wagner’s Statutes, sections 14 and 
15, page 1137. These sections prescribe the mode of supplying lost 
and destroyed records and papers in civil cases only. But the power 
exists, independent of any statute, and authorizes the court to allow 
a paper, proved to be a copy, to be filed as and for the indictment, 
provided it appears, either from the record or from the testimony of 
witnesses, that the indictment was returned into court and filed. 
Courts should, however, be careful in exercising this power. The 
State v. Simpson, 647. 


SEE AsSAULT TO KILL. 
CUMULATIVE SENTENCES. 
Evipence, 1, 2, 3. 

New Triat, 1. 


Witness, |. 


CUMULATIVE SENTENCES. 


Sratute construepD. Where a prisoner is convicted on the same day 


under two distinct indictments, and is separately sentenced under 
each toa term of imprisonment in the penitentiary, the terms are 
not concurrent, but one commences when the other ends, and the 
ome is not entitled to be discharged until both have expired. 
Vag. Stat., p. 513, sec. 7, (following Ex parte Turner, 45 Mo. 331.) Wil- 
liamson’s Case, 174. 


CURATOR. 


NEXT FRIEND: WAIVER: JEOFAILS. A curator may bring a suit for his 








ward; but if it were necessary that it should be brought by next 
friend, the objection would be deemed waived unless taken by de- 
murrer or answer, and, after verdict for the plaintiff, the error 
would be cured by the statute of jeofails. Wag. Stat., sec. 19, p. 
1036. Robinson v. Hood, 660 


DAMAGES. 


NEGLIGENCE: EMPLOYER AND EMPLOYEE: DAMAGE ACT CONSTRUED ¢ 
EVIDENCE. An action by the legal representatives of a deceased 
person, under the third section of the damage act, (Wag. Stat., p. 
20,) can only be maintained where the deceased, had he survived, 
could have recovered damages forthe injury ; and the same evidence 
as to the cause of the injury is required in the one case as in the 
other; proof of the fact that the employee was injured or killed in 
consequence of the use of defective machinery will not, of itself, 
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make out a case against the employer. It must also be shown that 
the employer was aware of the defect, or that, by the use of reason- 
able care on his part, it would have been discovered. Elliott v. St. 
Louis & Tron Mountain R. R. Co., 272. 


DAMAGES, SPECULATIVE AND REMOTE: A LEASE of an opera house, 
with its scenery and appurtenances, contained a stipulation that if 
the lessee should, during the term, pay all back rents accrued under 
a former lease of the same premises, they should be restored to him 
under that lease, with all the rights and immunities thereof. The 
lessee was never put in possession under the new lease, and never 

aid up the back rents. In a suit against the lessor on the new lease 
3 withholding possession, the lessee claimed to recover the value 
of the old lease, as well as the new, on the ground that by withhold- 
ing the possession the lessor had deprived him of the means of 
earning the money to pay up the back rents, and had thus prevented 
the restoration of the old lease; Held, that this was purely specu- 
lative and too remote to constitute an element of damages. Wilson 
v. Weil, 399. 


DAMAGES: AN INSTRUCTION which fails to limit the amount of 
damages that may be assessed by the jury to that claimed in the 
petition is objectionable. Crews v. Lackland, 619. 


LocoMOTIVE SCATTERING SPARKS: PROXIMATE AND REMOTE CAUSE: 
NEGLIGENCE. Sparks escaping from a railroad locomotive set fire to 
the prairie adjoining the company’s right of way at a place where 
the grass was very rank and dry. The wind being high, the fire ex- 
tended some three miles before night, and continued to burn during 
the night, though slowly, the wind having fallen. The following 
morning the wind rose again and blew with great violence, carrying 
the fire some five miles further, in the course of a few hours, to the 
plaintiff’s farm, where it swept over a fire-line of sixteen feet of 
plowed ground, and desteaned plaintiff’s property. Such violent 
winds were not unfrequent in that country. In an action of dam- 
ages against the company, Held, that as the rise of the wind was a 
thing which a prudent man might reasonably have anticipated, it 
could not be regarded as the intervention of a new agency, so as to 
relieve the company from the consequences of its negligence in per- 
mitting the fire to escape ; and as the fire was, in fact, one continuous 
conflagration, notwithstanding the lapse of time and the great dis- 
tance over which it traveled before reaching plaintiff’s property, a 
judgment in his favor was affirmed. Poeppers v. Missouri, Kansas & 
Teras Railway Company,715; Hightower v. Missouri, Kansas & Texas 
Railway Company, 726. 


See CONDEMNATION oF LAND, 2. 
Dramsnor KEEPER, 2. 
PARENT AND CHILD, 4. 
RAILROAD, 2. 


Roap, 1}. 
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DEBTOR AND CREDITOR. 


See SuBROGATION, 


DEED. 


THE RULE IN SHELLEY'S CASE was in force in this State in 1836, and 
a conveyance then made, habendum to A during his natural life for 
his use and benefit, and, after his death, in fee-simple to his heirs, 
vested in A an estate in fee. Muldrow v. White, 470. 


TAX DEEDS: ESSENTIAL RECITAL. Section 217, p. 1205, Wag. Stat., re- 

uires the date of the execution or order of the county court au- 
thorizing the sale of land for the non-payment of taxes to be recited 
in the deed executed in pursuance of the sale; the absence of this 
recital is fatal to its validity. Williams v. McLanahan, 499. 


CREATION OF MARRIED WOMAN’S SEPARATE ESTATE. The words 
designed to create a separate estate for a married woman need 
not appear in the granting clause or in the habendum clause of the 
deed. Equity looks to the intention —will glean it, if possible, from 
the four corners of the instrument, and will not allow it to fail by 
reason merely of the accidental mislocation of words. A deed 
running as follows: This deed, made and entered into, &c., by and 
between A, party of the first part, and B, wife of C, to her sole and 
separate use and benefit, party of the second part, witnesseth, &c., 
Held, to create a separate estate in B as fully as if the words “to 
her sole and separate use and benefit’ had appeared in the granting 
or habendum clause. Morrison v. Thistle, 596. 


See Anre-Nuptiat Contract, 1. 
Eaviry, 4. 


Recorp or Deep, 1. 


DEED OF TRUST. 


SALE UNDER DEED OF TRUST: ENFORCEMENT OF EQUITIES: INNOCENT 
PURCHASER: NoTice. An agreement between the owner of land sold 
under a deed of trustand the purchaser at the sale, for a reconvey- 
ance as spon asa debt due from the former to the latter shall have 
been paid out of the rents, cannot be enforced against a grantee of 
the purchaser who has bought without notice of the agreement, 
= a substantial part of the purchase money in cash, and given 

is negotiable promissory notes for the remainder. But it might be 
otherwise if, at the time of the trial, the notes remained in the hands 
of the first purchaser. Digby v. Jones, 104. 


DEED OF TRUST SALE: SUIT TO REDEEM: STATEMENT OF ACCOUNT: IN- 
TEREST. In a suit by the grantor in a deed of trust against the ben- 
eficiary to enforce an agreement for the redemption of improved 
real estate, purchased by the latter at a sale under the deed, and 
subsequently sold by him toa third party, the court having found 
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that the plaintiff was entitled to recover, Held, that an account 
should be stated charging defendant with the rents collected by him 
while he held the property, and its value at the date of the second 
sule, and crediting him with all taxes and necessary and reasonable 
repairs put upon the property, and with other necessary expenses 
incurred in its management, together with the amount due on the 
original indebtedness, and upon the balance so ascertained to be 
due at the date of the second sale interest should be allowed from 
thattime. Jones v. Real Estate Saving Institution, 109. 


I’LEADING: MISJOINDER OF CAUSES OF acTION. In an action by 
the grantors in a deed of trust against the trustee and the holder 
of the notes secured by the deed, for refusing to release the 
lands covered by the deed after the payment of the notes, 
the petition stated that the plaintiffs were thereby prevented 
from selling the lands at remunerative prices, and in the mean- 
time they had greatly depreciated in value, to plaintiffs’ dam- 
age $1,000; that, owing to the existence of this apparent incum- 
brance, plaintiffs were unable to meet their pecuniary liabilities, so 
that judgments were obtained against them, and the lands were sold 
under executions at a sacrifice, to plaintiffs’ dam $500; and 
further, that by virtue of the statute defendants had become liable 
to pay plaintiffs ten ag cent. on the amount of the notes. There 
was but one prayer for judgment, and that was for the aggregate 
sum of the damages and the penalty. On demurrer to this petition 
for misjoinder of causes of action, Held, that the claims for damages 
constituted one cause of action, and the claim for the penalty an- 
other, and they should have been set out in separate counts. 

v. Robards, 289. 


EXCHANGE OF MORTGAGES: INTERVENING ESTATE: ANTE-NUPTIAL 
contract. Where by the terms of an ante-nuptial contract the 
wife took an estate in fee in part of her husband’s lands in lieu of 
dower, and after marriage he satisfied a mortgage upon his lands 
which was in existence at the date of the ante-nuptial contract with 
money raised by a new mortgage, Held, that the wife’s estate was 
discharged from the first mortgage, and was superior to the second. 
Anglade v. St. Avit, 434. 


SALE UNDER A MORTGAGE: PROOF OF NOTICE. When a deed exe 
ecuted by a mortgagee, in pursuance of a sale under the mortgage, is 
assailed on the ground that there was no proper advertisement of 
the place of sale, if the deed contains no recital showing what place 
was named in the hand-bills by which notice of the sale was given, 
and the hand-bills are lost, parol evidence is admissible for the pur- 
pose of supplying the proof. Wilkerson v. Allen, 502. 


MORTGAGE: WHEN POSSESSION IS NOT ADVERSE TO MORTGAGEE. 
When one enters upon land which is subject to a mortgage, under a 
contract with the mortgagor to pay off the martgage debt, his pos- 
session is not adverse to that of the mortgagee. Jb. 


MORTGAGE TO ADMINISTRATOR: DEED UNDER THE MORTGAGE. An 
administrator, upon a sale of real estate, received from the purchaser 
‘ mortgage with a power of sale, wherein he was described as ad- 
ministrator; Held, that he could not hold the land in that charac- 
ter, and that, upon a sale by him under the power, the execution of 
a deed by him, in his own right and character, was proper. 
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CoUNTY COURT: POWER TO TAKE SECURITY. A county court may 
lawfully take from a delinquent county officer, by way of security for 
his delinquency, a bond and mortgage on real estate, notwithstand- 
ing he has already given an official bond, and the sureties in the 
bond are perfectly solvent. Turner v. Clark County, 2438. 


See County Court, 1. 
Execution, 2. 
GARNISHMENT, 2. 


HomesteaD, 2. 


DEPOSITIONS. 


See New Triat, 1. 


DESCRIPTION. 


See Suerirr’s Deep, 1. 


DEVISOR AND DEVISEE. 
See Bonp, 1. 


DOWER. 


EstopPEL AGAINST A CLAIM OF DOWER. A widow entitled to a 





dower interest in a city lot, and, although otherwise advised, be- 
lieving that she had an interest therein, authorized proclamation to 
be made, at a public sale, for payment of debts by the administrator 
of her deceased husband, that she did not, and would not, claim 
dower in the lot, and that it was clear of dower. Relying upon the 
truth of this public announcement, which was made in the hearin 
of the widow, the purchaser bid the full value of the lot; Held, 
in a suit by her for admeasurement of dower, that these facts 
amounted to an estoppel in pais, and precluded her recovery. Hart 
v. Giles, 175. 


DRAMSHOP KEEPER. 


DRAMSHOP KEEPER: PARENT ANDCHILD: PLEADING. In an action 
by a parent against a dramshop keeper for selling intoxicating liq- 
uors to his minor child without the consent of such parent, under 
the statute (1 Wag. Stat., p. 552, sec. 20,) it is not necessary to allege 
in the petition the peculiar kind of liquor so sold. Edwards v. Brown, 
377. 
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: : BOND FoR Costs. Such an action is neither a qui 
tam action, nor an action ona penal statute where the penalty is 
given to the informer, and, therefore, does not come within the 
provisions of the statute (1 Wag. Stat., p. 341, 271,) requiring a bond 
for costs to be filed before, or at the time of, the filing of the infor- 
mation in such cases. It is merely a suit for damages provided by 
the Legislature as a compensation to the aggrieved parent. Jb. 





EJECTMENT. 


AGAINST PURCHASER AT VOID ADMINISTRATOR’S SALE: MEASURE OF 
DEFENDANT'S RELIEF. In an action of ejectment by an heir against 
one who holds pessession of land under a void sale made by the 
administrator of the ancestor, and who was at the time of his pur- 
chase from the administrator a judgment creditor of the estate, and 
as such entitled toa lien on the land, before the plaintiff can recover, 
the defendant will be allowed the amount of the purchase money, 
with interest at six per cent. per annum, but not the amount of the 
judgment debt, with interest at the rate it bears. Mobley v. Nave, 546. 


PRETERMITTED HEIRS may maintain ejectment for their inheritance. 
McCracken v. McCracken, 590. 


EJECTMENT : GENERAL ISSUE: EVIDENCE OF ADVANCEMENTS. Where 
plaintiffs in ejectment claim as pretermitted heirs, defendant will 
not be allowed to show under the general issue that they have 
received advancements and that he has made improvements on the 
land. To be available for any purpose, these facts must be pleaded. 
db. 


See Equity, 2, 3, 
Limitations, 5. 


Swamp Lanps, 2. 


ELECTION. 


SEE Townsuip Bonps, 2, 3, 7. 


EQUITY, 


DEED OF TRUST SALE: SUIT TO REDEEM; STATEMENT OF ACCOUNT: IN- 
TEREST. Ina suit by the grantor in a deed of trust against the ben- 
eficiary to enforce an agreement for the redemption of improved 
real estate, purchased by the Jatter at a sale under the deed, and 
subsequently sold by him to a third party, the court having found 
that the plaintiff was entitled to recover, Held, that an account 
should be stated charging defendant with the rents collected by him 
while he held the property, and its value at the date of the second 
sale, and crediting him with all taxes and necessary and reasonable 
repairs put upon the property, and with other necessary expenses 
incurred in the management, together with the amount due on the 
original indebtedness, and, upon the balance so ascertained to be 
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due at the date of the second sale, interest should be allowed from 
that time. Jones v. Real Estate Saving Institution, 109. 


EXECUTION SALE IN VIOLATION OF COMPROMISE AGREEMENT: EJECT- 
MENT. It is a good equitable defense to an action of ejectment 
for land claimed by the plaintiff by virtue of a purchase at 
execution sale, that the sale was made in violation of a compro- 
mise agreement of which the plaintiff was aware, and which he 
was charged with the duty of executing. Nesbit v. Neill, 275. 


Case ADJuDGED. A judgment having been obtained against an 
administrator and his securities, an agreement in writing between 
the plaintiffs and the securities was prepared, by which the latter 
were to pay part of the judgment, but no more unle3s the remain- 
der could not be made out of the estate of the principal. One of the 
securities, (the defendant in the present action,) who perhaps had 
not signed the agreement, had, however, accepted it, and had paid 
his ay ene share of the amount agreed upon, and the assets 
of the principal, then in bankruptcy, were more than sufficient to 
pay the remainder of the judgment. The plaintiff in the present 
action not only had notice of these facts, but was the person se- 
lected by all the parties to the judgment to see that the terms of 
the compromise were respected, and, as assignee of the principal, 
was in possession of his assets. He procured the issuance of an 
execution upon the judgment, and at the sale thereunder purchased 
the land of the defendant. In an action of ejectment by him for 
thisland, Held, that these facts constituted an equitable defense 
to the action; that it was immaterial whether the defendant had 
signed the agreement or not; having paid his share of liability un- 
der it, he was entitled to its benefits; that the vitality of the judg- 
ment was suspenilel by the compromise, and an execution issued 
while it was suspended had no more effect than one issued ona 
satisfied judgment. Ib. 


CoNFLICTING EXECUTION TITLES : EQUITY FOR REIMBURSEMENT OF PUR- 
CHASE MONEY AND TAXES: MISTAKE. A tract of land which had been 
conveyed by an erroneous description was levied upon successively 
by two judgment creditors of the purchaser, and each bought at his 
own sale. The levy of the first creditor was made after hisexecution 
had expired, and the sheriff’s deed therefore conveyed no title. 
He, however, took possession, and for several years paid the taxes. 
Afterwards, to protect himself against the other creditor, whose 
proceedings had been regular, he procured from the heirs of the 
original owner a deed conveying the land by a correct description. 
In an equitable proceeding to settle the title, Held, that the sec- 
ond creditor was entitled toa decree vesting in himself the title so 
acquired by the other, and this without making compensation for 
the cost of acquiring it or the taxes he had paid. Davison v. Robert- 
son, 208 


EJECTMENT AGAINST PURCHASER AT VOID ADMINISTRATOR'S SALE: MEAS- 
URE OF DEFENDANT’s RELIFF. In an action of ejectment by an heir 
against one who holds possession of land under a void sale made by 
the administrator of the ancestor, and who was at the time of his 
purchase from the administrator a judgment creditor of the estate, 
and as such entitled to a lien on the land, before the plaintiff can 
recover, the defendant will be allowed the amount of the purchase 
money, with interest at six percent. per annum, but not the amount 
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of the judgment debt, with interest at the rate it bears. Mobley v. 
Nave, 


6. PROMISSORY NOTE: SET-OFF: PARTERSHIP: EQUITABLE RELIEF. An 
answer to a suit upon a promissory note, against the maker and 
indorser, averred that the note grew out of certain partnership 
transactions between plaintiff and one of the defendants, which 
had proved unsuccessful, that it was indorsed l-y the other defend- 
ant with the understanding that it was to be paid only in the event 
the partnership turned out prosperously; that the accounts of the 
concern were still unsettled, and the maker of the note had paid 
more than his share of the losses. There wasa prayer that the 
excess of his payments might be allowed asa set-off against the 
note, and for judgment for the balance. It was not averred that 
plaintiff was insolvent, and no other ground for equitable relief 
was stated ; neither was an account of the partnership affairs stated 
or prayed for. Held, that the answer did not state a good defense 
for either defendant. Jones v. Shaw, 667. 


See ATTORNEY AND CLIENT, 1. 
Deep or Trust, 1. 
SUBROGATION. 


UnpnveE INFLUENCR, 1, 2. 


ESTOPPEL. 


EsTOPPEL AGAINST A CLAIM OF DOWER. A widow entitled to a dower 
interest in a city lot, and, although otherwise advised, believing 
that she had an interest therein, authorized proclamation to be 
made ata public sale, for payment of debts by the administrator of 
her deceased husband, that she did not, and would not, claim dower 
in the lot, and that it was clear of dower. Relying upon the truth 
of this public announcement, which was made in the hearing of the 
widow, the purchaser bid the full value of the lot; Held, in a suit 
by her for admeasurement of dower, that these facts amounted to 
an estoppel in pais, and precluded her recovery. Hart v. Giles, 175. 


See Instructions, 1. 


ESCROW. 


A note cannot be treated as an escrow after it has been delivered to the 
payee. In order to have that effect, the delivery must be to a 
third person. Jones v. Shaw, 667. 


EVIDENCE. 


1. Evipence. Upon the trial of a person jointly indicted with an- 
other, the prosecution will not be permitted to show that the latter 
is in the penitentiary of another State. The State v. English, 136. 
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When the prosecution has given evidence tending to prove 
that the defendant went to the place where the crime was commit- 
ted for the purpose of committing it, the defendant will be allowed 
to show that he went thither on legitimate business. Jb. 


Evipence that the defendant stole property of Peter Sinish will 
not sustain an indictment for stealing property of John Peter Si- 
nish. Jb. 


Hearsay evipence. Testimony of statements made by one not 
a party tothe suit, and not made in the presence of a party, is hear- 
say evidence and inadmissible; and, if material, its admission is a 
reversible error. 0’ Neil v. Crain, 250. 


CRIMINAL LAW: JOINING MINOR IN MARRIAGE: PROOF OF AGE. 
Upon the trial of an indictment for joining a minor in marriage 
without her parent’s consent, testimony as to her size, appearance 
and general development will not be received for the purpose of 
—— her age, if that is susceptible of direct proof. State v. Grif- 
Jith, 287. 


Proor OF HANDWRITING. When the genuineness of a written in- 
strument is the subject of investigation, it is not competent to 
prove the execution of other papers having no connection with the 
case, and then, by the testimony of experts, who have compared 
them with the instrument in question, to show that the latter is a 
forgery. The State v. Clinton, 380. 


CriminaL LAW: DEFENDANT AS A WITNESS: IMPEACHMENT. If a 
defendant in a criminal case becomes a witness in his own behalf, as 
permitted by the act of April 18th, 1877, (Acts of 1877, p. 356,) 
he thereby subjects himself to the same rules as to cross-examina- 
tion and impeachment as other witnesses. The State v. Clinton, 330; 
The State v. Cox, 392. 


IN FORCIBLE ENTRY AND DETAINER. In order to maintain an ac- 
tion of forcible entry and detainer, proof must be made that the 
defendant was in possession of the premises at the time of the 
bringing of the suit. Armstrong v. Hendrick, 542. 


Wiis: evipence. When a question of testamentary capacity is 
submitted to a jury, it is proper to put them in possession of all the 
facts relating to the condition of all the property of the deceased, 
and for this purpose evidence is admissible to show what amount 
of taxes are imposed and paid upon it. Young v. Ridenbaugh, 574. 


PROMISSORY NOTE: PAROL EVIDENCE OF CONTEMPORANEOUS AGREE- 
MENT: PARTNERSHIP. Parol evidence is not admissible for the pur- 
pose of showing that a promissory note, absolute by its terms, was 
only intended as evidence of the amount of money. which had been 
advanced by plaintiff to aid in carrying on a partnership business, 
and which, it was agreed, was to be returned to plaintiff only in the 
event that the business should turn out prosperously. See Rodney 
v. Wilson, 123. Jones v. Shaw, 667. 


PROOF OF ANCIENT RECORDED DEEDS: STATUES IN FORCE. Sections 
3) and 36 of the chapter on evidence, (Wag. Stat., page 495,) 
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permitting a certified copy of a deed recorded thirty years before 
the first day of January, 1867, to be read in evidence without proof 
of the execution of the original, whether it was properly acknowl- 
edged or not, have not been repealed by the act of March 28th, 1874. 
(Acts 1874, page 59.) Smith v. Madison, 694. 


SEE ADMINISTRATION, 5, 6. 
AssaAULTt TO KILL, 8. 
CoNDEMNATION ON LAND, 2. 
County P.at, 1. 

LANDs AND Lanp TITLEs, 2. 
NEGLIGENCE, 2. 

New Tariat, 1. 

Practice 1n Supreme Court, 2. 
Promissory Nore, 1. 


Suerirr’s Deep, 1. 
STaTuTE oF Fraups, 1. 


TownsuHipP Bonps, 2, 7. 


EXECUTION. 


JUDGMENT: EXECUTION: VARIANCE BETWEEN THEM. A judgment 
contained a clause directing that the debt and damages recovered 
should be made of the goods and chattels of the debtor. The exe- 
cution commanded the officer to make the judgment of the goods 
and chattels, and if sufficient could not be found, then of the lands 
and tenements of the debtor. The execution conformed to the law 
in force at the time. Under it lands were sold and a deed executed 
by the sheriff. This deed being assailed in ejectment on the ground 
of variance between the execution and the judgment, Held, that 
there was no real variance; Ist, Because the execution directed the 
officer to do precisely what was ordered by the judgment, only sup- 
plementing the judgment with the additional command to levy on 
lands and tenements in default of goods and chattels, as the law di- 
rected; 2nd, Because the law directed the mode of enforcement, 
and the direction contained in the judgment was superfluous and, 
viewed as a judicial decree, was void. Houck v. Cross, 151. 


JUDGMENT LIEN CONTINUED BY EXECUTION. The issue and levy 
of an execution upon real estate, duringthe existence of the lien of 
the judgment, continues such lien until the writ can be duly exe- 
cuted ; and a sale thereunder confers a better title than that under a 
deed of trust given after the inception of the judgment lien, but 
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rior to the issue and levy of the execution, ( following Bank v. Wells, 
2 Mo. 361.) Durrett v. Hulse, 201. 


CONFLICTING EXECUTION TITLES: EQUITY FOR REIMBURSEMENT OF PUR- 
CHASE MONEY AND TAXES: MISTAKE. A tract of land which had been 
conveyed by an erroneous description was levied upon successively 
by two judgment creditors of the purchaser, and each bought at his 
own sale. Thelevy of the first pea. ~v was made after his execution 
had expired, and the sheriff’s deed therefore conveyed no title. 
He, however, took possession, and for several years paid the taxes. 
Afterwards, to protect himself against the other creditor, whose 
proceedings had been regular, he procured from the heirs of the 
original owner a deed conveying the land by a correct description. 
In an equitable proceeding to settle the title, Held, that the sec- 
ond creditor was entitled to a decree vesting in himself the title so 
acquired by the other, and this without making compensation for 
the cost of acquiring it or the taxes he had paid. Davison v. 

son, 


STOCKHOLDER’S LIABILITY, HOW ENFORCED: EXECUTION: GAR- 
NISHMENT. The liability of a stockholder in a bank for unpaid 
stock which is not due according to the terms of his subscription, 
and for which no calls have been made by the directors, cannot be 
seized and collected under an execution against the bank. Ina 
proceeding at law for the satisfaction of a judgment, such liability 
can cay be reached by a special execution awarded! under the 
statute, against the stockholder himself, in default of assets of the 
bank whereon to levy. Gen. Stat. 1865, p. 328, sec. 11; Wag. Stat., 
. 291, sec. 13. But if the stockholder is in default to the bank for 
installments due on his stock, or for calls made by the directors, he 
stands in the attitude of any other debtor to the bank, and his debt 
may be seized and collected by suit, under execution inst the 
—_ or it may be reached by garnishment. Hannahv. The Moberly 
ank, 678. 


EXEMPTION FROM EXECUTION: GARNISHMENT. The law exempting 
personal property from execution confers a personal privilege 
which the debtor alone may exercise. His debtor cannot assert it 
for him by way of defense to a garnishment proceeding. Osborne v. 
Schutt, 712: 
Sere Eaquiry, 2, 3. 
GARNISHMENT, 2. 
HomesteaD, 4. 


Linn County Court Common PLEas. 


Tax Deep. 


EXECUTOR. 


Pustic ADMINISTRATOR EXECUTING A WILL COLORE OFFICII: LIABILITY 





OF HIS sureties. A public administrator being named in a 
will as executor, without giving bond as such, and without giving 
























































INDEX. 





767 


the notice required by Wag. Stat., p. 123, sec. 8, assumed control of the 
estate devised and executed the powers conferred by the will. The 
probate court recognized his acts as those of the public administra- 
tor. In a suit by adistributee to recover a share of the estate; 
Held, that he was chargeable as public administrator and not as ex- 
ecutor or private administrator with the will annexed, and his sure- 
ties were liable accordingly. The State to use of Betts v. Purdy, 89. 


EXEMPTIONS. 
See Execution, 5. 


Jury, 1, 2. 


FARMING ON SHARES. 


Does NOT CONSTITUTE A PARTNERSHIP. The occupancy and cultivation 
by one of the farm of another, under an agreement that the crops 
raised shall be divided between them in a certain proportion, does 
not necessarily constitute them copartners. Donnell v. Harshe, 170. 


FENCES. 
See Raiiroaps, 2. 


FIRE WARDENS. 


Sree Jury, 1. 





FIXTURES. 


A HOUSE, WHEN PERSONAL PROPERTY. A house erected under an 
agreement with the owner of the land that the builder shall have 
the right to remove it, is personal property as between the builder, 
or any one claiming under him, and the owner of the land, or any 
one purchasing from him with knowledge of the agreement. Priestly 
v. Johnson, 632. 


FORCIBLE ENTRY AND DETAINER. 


Evipence. In order to maintain an action of forcible entry and de- 
tainer, proof must be made that the defendant was in possession of 
the premises at the time of the bringing of the suit. Armstrong v. 
Hendrick, 542. 
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FORGERY. 


UNDER SECTION 28, PAGE 1091, WAGNER’S STATUTE, an indictment for 
forging a promissory note is sufficient if it correctly states the pur- 
port of the instrument. It is not necesssry that that the date of 
the making or maturity shall be given. The State v. Clinton, 380. 





Proor or Hanpwritinc. When the genuineness of a written in- 
strument is the subject of investigation, it is not competent to 
prove the execution of other papers having no connection with the 
case, and then, by the testimony of experts, who have compared 
them with the instrument in question, to show that the latter is a 
forgery. Jb. 


CoUNTERFEIT UNITED STATES NOTES: LIABILITY OF ONE PAYING 
THEM Out. The holder of a bank check who receives from the bank 
in payment of the check a counterfeit United States treasury note, 
can recover of the bank the amount of the note, provided he offers 
to return it within a reasonable time after discovering the forgery. 
Boyd v. Mexico Southern Bank, 537. 


WHAT IS A REASONABLE TIME within which a counterfeit note 
should be returned must necessarily depend on the situation of the 
parties and the facts and circumstanees of each case, and is a ques- 
tion forthe jury. Jb. 


FRAUD. 
See ADMINISTRATION, 1. 
Bank, 1. 


HvusBAND AND WIFE, 1. 


FRAUDULENT CONVEYANCES. 


SALE OF GOODS, CHANGE OF PossEssION. The actual and continued 
change of possession, contemplated by the statute in relation to 
fraudulent conveyances, (1 Wag. Stat., sec. 10, p. 281,) must be open, 
notorious and unequivocal—such as to apprise the community, or 
those accustomed to deal with the vendor, that the goods sold have 
changed hands, and that the title has passed from the vendor to the 
vendee, (following Claflin v. Rosenburg, 42 Mo, 439, and other cases.) 
Wright v. McCormick, 426. 


Case apsupGep. If a purchaser of a stock of goods permits them 
to remain at the vendor's place of business, without removing his 
business sign, the change of possession is not unequivocal within 
the meaning of the foregoing rule, notwithstanding it may appear 
that when the sale was made the purchaser, in the presence and 
with the consent of the vendor, notified the vendor's clerks of the 
fact, and to!d them that in dealing with the goods in the future they 
were to act for him, and that the vendor was to have no further 
control over them, and that he did not, in fact, exercise any further 
control with the purchaser’s consent. J. 
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GARNISH MENT. 


DEED OF TRUST ON HOMESTEAD: GARNISHMENT OF SURPLUS PRO- 
CEEDS OF SALE. Judgment having been obtained against a man 
who was the head of a family, execution issued and was levied 
on the land on which he resided with his family, and it was sold 
under the execution without any attempt on his part to have 
a homestead set apart to him. Shortly before this the same land 
had been sold under a deed of trust, which he had given to secure 
the payment of a debt, for more than the amount of the debt. The 
judgment creditor having garnished the surplus in the hands of the 
purchaser to satisfy an unpaid balance of his execution, and the 
debtor having set up a claim to the same money as the proceeds of 
his homestead, Held, that the creditor was entitled to the money; 
Ist, Because the debtor had failed to claim his homestead at the 
proper time; 2nd, Because the law does not confer a homestead 
right in anything but land—not in the proceeds of the sale of land. 
Casebolt v. Donaldson, 308. 


LAND TITLES: CONFLICTING PURCHASES: GARNISHMENT OF PROCEEDS. 
The land of a debtor was sold successively by two of his creditors— 
by one under execution, by the other under deed of trust. Each 
creditor purchased at his own sale—the judgment creditor for less 
than the amount of his debt, and the other for more than the amount 
of his debt. The judgment creditor having garnished the surplus 
of the purchase money in the hands of the other; Held, that it 
was the property of the common debtor, and the judgment creditor 
was entitled to have it applied in payment of the balance due him, 
no matter which sale carried the title to the land. Jb. 


EXEMPTION FROM EXECUTION: GARNISHMENT. The law exempting 
personal property from execution confers a personal privilege which 
the debtor alone may exercise. His debtor cannot assert it for him 
by way of defense to a garnishment proceeding. Osborne v. Schutt, 


12. 


GARNISHMENT IN JUsTICE’s couRTS. No judgment can be entered 
against a garnishee in a justice’s court, or in the circuit court on ap- 
peal from a justice, unless it appears that he owes the principal 
debtor. It is not sufficient that he has in his pa a promis- 
sory note belonging to the principal debtor. Jb. 


Sez CorPorATION, 3. 


GIFT. 


‘EED OF GIFT FROM A PARENT TO HIS CHILD will not be set aside on 


the ground that it makes an unequal distribution of property amon 
his children, when the parent had capacity enough to understan 
the value of the gift, and the condition and situation of those who 
had claims upon his bounty. Moore ~. Moore, 192. 


See Husspanp anno Wires, 1. 






































770 






INDEX. 





GRAND JURY. 





GRAND JURY: ADJOURNED TERM. A grand jury summoned for a 
regular term of court has power to find indictments at an adjourned 
term unless discharged in the meantime. The order of adjourn- 
ment does not have the effect of discharging them or puttingan end 
to their powers. The State v. Pate, 488. 





An objection to the constitution of the grand jury by 
which a defendant was indicted, if available to him at all, comes too 
late when made, for the first time, in the Supreme Court. Jb. 


GUARANTY. 


THE MAKER AND THE GUARANTOR of a promissory note are not jointly 


liable, and they cannot be sued jointly. Graham v. Ringo, 324. 


HABEAS CORPUS. 


EXEMPTION FROM JURY SERVICE: CONTEMPT. A person who has been 


committed for contempt, in refusing to serve as a juror, is not enti- 
tled to be released on habeas corpus, notwithstanding the order of 
commitment shows upon its face that he is exempt by law from 
jury duty, and that he claimed his exemption. Snerwoop, C. J., 
and Henry, J., dissenting. Ex parte Goodin, 637. 


HEIR. 
See Bonn, 2. 


PrererMitrep Herr. 


HOMESTEAD. 


HoMESTEAD LAW : PRINCIPLES OF CONSTRUCTION. The homestead 
isa statutory right—a strictly legal right—and while the act should 
be liberally construed to effectuate its benign purpose, yet equitable 
principles, other than those recognized by thre act, cannot be in- 
voked by one claiminga homestead right. Casebolt v. Donaldson, 308. 


DEED OF TRUST ON HOMESTEAD: SURPLUS PROCEEDS OF SALE: SETTING 
APART HOMESTEAD. Judgment having been obtained against a man 
who was the head of a family, execution issued and was levied 
on the land on which he resided with his family, and it was sold 
under the execution without any attempt on his part to havea 
homestead set apart to him. Shortly before this the same land had 
been sold under a deed of trust, which he had given to secure the 
payment of a debt, for more than the amount of the debt. The 
judgment creditor having garnished the surplusin the hands of the 
purchaser to satisfy an unpaid balance of his execution, and_the 
debtor having set up a claim to the same money as the proceeds of 
his homestead, Hold, that the creditor was entitled to the money ; 
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Ist, Because the debtor had failed to claim his homestead at the 
proper time; 2nd, Because the law does not confer a homestead 
right in anything but land—not in the proceeds of the sale of land. 
Tb. 


8. HoMESTEAD OF HEIR AS AFFECTED BY ANCESTOR’S DEBT: SUBSTITUTED 
note. The ancestor of defendants died indebted on a promissory note 
and seized of real estate, the title to which passed, by descent, to de- 
fendants, who at the time were adults, were heads of families and 
occupied the land. By arrangement between defendants and the 
holder of the note, he surrendered it and accepted their note in lieu 
of it. Judgment having been subsequently obtained against them 
upon this note, execution was levied upon the land and a sale was 
made. In ejectment by the purchaser at this sale, Held, ‘that, as 

against him, defendants were not entitled to a homestead in the land. 
Being adultsat the time of their ancestor’s death, the propertydid not 
descend to them asa homestead, under Sec. 6 of the homestead 
law, (Wag. Stat., p. 698,) but came subject to the creditor’s claiin, 
and this was not extinguished by the substitution of their note for 
that of their ancestor. Jackson v. Bowles, 609. 


4. Homesteap: execution. As against a purchaser of land at exe- 
cution sale, occupancy at the time of the sale is not alone sufficient 
to create a homestead in the headofa family. It must have existed 
at the time the levy was made. Jb. 


5. HoMESTEAD OF WIDOW AND CHILDREN: ADMINISTRATION. Under the 
homestead law, as amended by the act of March 18th, 1875, (Acts 
1875, p. 60,) real estate of a decedent, in which his widow and 
minor children have a right of homeste: ad, may be sold for the pay- 
ment of his debts, subject to their right. "The purchaser will be en- 
titled to the possession when the widow dies and the children come 

of age. Poland v. Vesper, 727. 


HUSBAND AND WIFE. 


1. Girr TO WIFE: HUSBAND’s DEBTS: SET-oFF. Where, upon the sale of 
property of a married man, he takes from the purchaser a note pay- 
able to his wife, the note is prima facie evidence of a gift tothe wife; 
and, if the gift is not fraudulent, under the act of 1875, (Acts 1875, 
p. 61,) it becomes her separate property, and in a suit upon the note, 
the indebtedness of the husband cannot be used as an off-set against 
it. Richardson v. Lowry, 411. 


2. ANTE-NUPTIAL CONTRACE: DEED IN PRAESENTI. An ante-nuptial con- 
tract provided that the intended wife was ‘‘to have one-third of 
one-half of the estate of her said intended husband, absolutely and 
in full property, and in lieu of dower, ° she hereby 
agreeing to and accepting the same,” and further declared that “ the 
said estate hereby given ’ , is to be in full of dower and 
any claim upon the estate” of the intended husband; Held, that 
these words operated to vest in the wife, upon the consummation of 
the marriage, a present estate in fee in one-sixth of her hushand’s 
lands. Anglade v. St. Avit, 434. 


VMArntieD WOMAN, WHEN BOUND BY HER HUSBAND’s Acts. If a deed is 
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made to a married woman in pursuance of a contract of purchase 
by the husband, and he pays the purchase money, she is bound 
by his acts done under and in pursuance of the contract. Wilker- 
son v. Allen, 502. 


MARRIED WOMAN’S SEPARATE ESTATE, HOW CREATED. The words 
designed to create a separate estate for a married woman need 
not appear in the granting clause or in the habendum clause of the 
deed. Equity looks to the intention—will glean it, if possible, from 
the four corners of the instrument, and will not allow it to fail by 
reason merely of the accidental mislocation of words. A deed 
running as follows: This deed, made and entered into, &c., by and 
between A, party of the first part, and B, wife of C, to her sole and 
separate use and benefit, party of the second part, witnesseth, &c., 
Held, to create a separate estate in B as fully as if the words “to 
her sole and separate use and benefit” had appeared in the granting 
or habendum clause. Morrison v. Thistle, 596. 


—: HOW BOUND: BLANK NOTE. A married woman may bind 
her separate estate by a note executed in blank. /b. 


——: WIFE'S NOTE PAYABLE TO HUSBAND. In equity, a note 
made by a wife payable to her husband is, in the hands of a third 
party, capable of enforcement as a charge against her separate 
estate. /b. 


WIFE, COMPETENCY AS A WITNESS: AGENCY. In order !o make the 
testimony of a married woman admissible in a suit to which her 
husband is a party, on the ground that she acted as his agent in the 
transaction to which it :elates, the fact of her agency must be 
shown by some competent witness, and she is not a competent wit- 
ness for that purpose. Chesley v. Chesley, 54 Mo. 347, disapproved. 
Williams v. Williams, 661. 


HusBAND AND WIFE; WIDOW AS WITNEss. A widow is not a compe- 
tent witness to prove an agreement made by her deceased husband. 
Willis v. Gammill, 730. 


INFANCY. 


STATUTE OF LIMITATION: TEN YEARS’ ADVERSE POSSESSION is a bar to 
an action of ejectment brought by one who was a minor at the time 
the adverse possession commenced but attained his majority more 
than three years before the expiration of the ten-yearperiod. Gray 
v. Yates, 601. 


INFANCY: PRACTICE. It is competent for a court to permit one who 
comes of age pending a trial, to join in the suit asa co-plaintiff. 
Robinson v. Hood, 660. 


CURATOR: NEXT FRIEND: WAIVER: JEOFAILS. A curator may bring 
a suit for his ward, but if it were necessary that it should be brought 
by next friend, the objection would be deemed waived, unless taker 
by demurrer or answer, and, after verdict for the plaintiff, the error 
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would be cured by the statute of jeofails. Wag. Stat., sec. 19, page 
1036. Jb. 


See JointnG MINoR IN MARRIAGE. 


PARTITION, 1. 


INJUNCTION, 


AGatnst ILLEGAL TAXATION. Injunction is a proper remedy to pre- 
vent the collection of a tax levied in excess of the legal limit; but 
before the writ is granted the court should require the complainant 
to pay so much of the tax as is confessedly due. Overall v. Ruenzi, 
203. 


MEASURE OF SURETIES LIABILITY ON INJUNCTION BOND: ACTION. 
The obligation of the sureties in a statutory injunction bond is not 
to pay all damages that the injunction may occasion to the defend- 
ant, but to pay such as the court shall, upon the dissolution of the 
injunction, adjudge against the plaintiff; and until they have been 
adjudged, no action can be maintained on the bond. Dorriss v. Car- 
ter, 544. 


INNOCENT PURCHASER. 


See Deep or Trust, |. 


Suerirr’s Deep, 2. 


INSTRUCTIONS, 


EstopreL: practice. When a party asks instructions upon one 
theory of his case only, seemingly abandoning another which he 
has set up in his pleading, the Supreme Court will not grant him 
a reversal because the trial court failed to instruct the jury upon 
that theory. Leabo v. Goode, 126. 


AN Instruction which either ignores a material fact in the case 
or is inconsistent with itself, is properly refused. Seymour v. Sey- 
mour, 303 ; Jackson v. Bowles, 609; Crews v. Lackland, 619. 


PRACTICE: SUIT ON SPECIAL CONTRACT: ENSTRUCTION FOR RECOVERY ON 
QUANTUM MERUIT ERRONEOUS; WAIVER OF THE ERROR. In a suit 
brought upon a special contract, alleged to have been faithfully kept 
by the plaintiff, an instruction at his instance was given, allowi 

him to recover on a quantum meruit. But, the court, also, at defend- 
ants’ instance gave a series of instructions, based on the same theory 
us that contained in the instruction given for plaintiff. Held that, 
although such instruction was technically erroneous, the error was 
waived by its adoption at the trial by defendant. Davis v. Brown, 


315. 
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InstrucTIONS are intended as guides for the jury, and should not 
be couched in technical language, but in plain, unambiguous terms, 
intelligible to the unlearned. They should not be so drawn as to 
make a legal argument necessary in order to ascertain what issues 
are submitted to the jury. Young v. Ridenbaugh, 574. 


INsTRUCTIONS are properly refused when they are but repetitions 
of others already gfven, or ignore evidence in the case, or announce 
abstract propositions of law having reference to no facts in evi- 
dence. The State v. Miller, 604. 


Tue giving of an instruction which is not based upon any evi- 
dence in the case is a ground for the reversal of the judgment. 
The State v. Little, 624. 


INSURANCE. 


MARINE INSURANCE: PARTICULAR AVERAGE: PARTIAL Loss. The mem- 
crandam clause, in an open policy of insurance on three barge 
loads of wheat, described the risk as 39,085 bushels, bulk wheat, at 
$1.15 per bushel—sum $44,945; rate, 1; premium, $449.45; to be 
conveyed from Lansing to St. Louis by steamer and barges. In an 
action upon the policy, it was held that the wheat was insured in 
bulk and not in packages, either of one bushel or one barge each ; 
that a clause in the policy, ‘‘ Each package shall be subject to its 
own average,” did not apply to such a risk; and that, in determin- 
ing the percentage of partial loss, the proportion between the entire 
actual loss and the value of the entire shipment must be ascer- 
tained. Haenschen v. The Franklin Insurance Company, 156. 


INSURANCE COMPANIES: WITHDRAWAL OF SECURITIES FROM STATE 
TREASURY: MANDAMUS. Under section 20, p. 769, Wag. Stat., an in- 
surance company wishing to withdraw from the custody of the 
State Treasurer securities deposited with him in compliance with 
the act of March 23rd, 1874, ( Acts 1874, p. 76,) must present a writ- 
ten order of the acting president and secretary, or of the directors 
of the company, endorsed by the Superintendent of the Insurance 
Department, or the order of some court of competent jurisdiction ; 
and, until such order is presented, the treasurer will not be com- 
pelled by mandamus to surrender them. 

This rule is not affected by the fact that in the State to which the 
petitioning company belongs foreign companies are not required to 

roduce such order to enable them to regain their securities. The 

te ex rel. Richmond Fire Association v. Gates, 496. 


INTEREST. 


Promissory Note. Ten per cent. interest will not be allowed on a note 


that does not call for that rate. Williams v. Williams, 661. 
See ConsTas.p, 1. 


Equity, 1. 




















INDEX. 
JEOFAILS, 


Spe INrancy, 3. 


JOINING MINOR IN MARRIAGE. 


CRIMINAL LAW: PROOF OF AGE. Upon the trial of an indictment for 
joining a minor in marriage without her parent’s consent, testimony 
as to her size, appearance and general development will not be re- 
ceived for the purpose of proving her age, if that is susceptible of 
direct proof. The State v. Griffith, 287. 


JUDGE. 


A JUDGE IS NOT DISQUALIFIED to sit at the trial of a case instituted by 
ersons composing a committee of a corporation by reason of the 
fact that he is an honorary member of the corporation. Bowman's 
Case, 146. 


JUDGMENT. 


LIEN CONTINUED BY ExEcUTION. The issue and levy of an execution 
upon real estate, during the existence of the lien of the judgment, 
continues such lien until the writ can be duly executed ; and a sale 
thereunder confers a better title than that under a deed of trust 
given after the inception of the judgment lien, but prior to the issue 
and levy of the execution, (following Bank v. Wells, 12 Mo. 361.) Dur- 
rett v. Hulse, 201. 


See Crrevir Court. 
CONSTABLE, 2. 
Court Recorps, }. 
EXEcuTION, 1. 
Partition, 5. 


Practice, 4, 


JUDICIAL SALE. 


See SHerirr’s Dern, 2. 
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JUDICIAL NOTICE. 


See Orricer, 1. 

























PRINCIPAL AND AGENT, 1. 


JURISDICTION. 


MISJOINDER OF PARTIES: PRACTICE Where two persons who are not 
jointly liable are joined as defendants in one action, if one of them 
resides and is served with process in a county other than that 
where the action is brought, the court acquires no jurisdiction over 
him; and if the misjoinder appears from the face of the petition, 
the question of jurisdiction may be raised after judgment. A plea 
to the jurisdiction before judgment is not necessary. Graham v. 
Ringo, 324. 


JURY. 


1. St. LOUIS FIRE WARDENS: EXEMPTION FROM JURY SERVICE: VESTED 
rkiGHt. A member of the corporation of fire wardens of the city 
of St. Louis, who had served as such for seven years and received a 
proper certificate thereof before the passage of the act of May 15th, 
1877, (Sess. Acts of 1877, p. 280,) was entitled, under the acts of 
1845, (p. 114,) and 1851, (p. 481,) to exemption from service as a | 
juror; his right to exemption had become vested, and it was beyond 
the power of the State, by subsequent legislation, to annul or abro- 
gate it. Ex parte Goodin, 637. 





2. HABEAS CORPUS: EXEMPTION FROM JURY SERVICE: CONTEMPT. A per- 
son who has been committed for contempt, in refusing to serve as 
ajuror, is not entitled to be released on habeas corpus, notwithstand- 
ing the order of commitment shows upon its face that he is exempt 
by law from jury duty, and that he claimed his exemption.—Su#er- 
woop, C. J. and Henry, J., dissenting. 


See Practice, CriMinat, 5. 





JUSTICE’S COURTS. 













1. NOTICE OF APPEAL: DEFAULT: DismiIssAL. A defendant, after the day 
of trial before a justice of the peace, took an appeal, but failed to 
give notice before the term after that to which the appeal was prop- 
erly returnable. He subsequently gave notice, and at the following 
term, the plaintiff not appearing, had the case dismissed for want 
of prosecution; Held, that the defendant, and not the plaintiff, 
was in default, and the dismissal was error. The plaintiff was en- 
titled to an affirmance. Riddle v. Gillespie, 627. 


















GARNISHMENT IN JusTICEe’s court. No judgment can be entered 
against a garnishee in a justice’s court, or in the circuit court on 
appeal from a justice, unless it appears that he owes the principal 
debtor. It is not sufficient that he has in his possession a promis- 
sory note belonging to the principal debtor. Osborne v. Schutt, 712. 
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JUSTICE’S COURT: STATEMENT OF CAUSEOF ACTION. The statement in 
a case commenced before a justice of the peace charged that ‘ de- 
fendant did wrongfully maim, wound and kill the hogs of — 
The proof on the plaintiff’s part was that defendant’s dogs were 
fierce, and in the habit of worrying stock, and that defendant knew 
of their propensity. There was no evidence that he set them on, 
or knew that they were worrying plaintiff’s hogs; Held, that the 
statement sufficiently set forth the plaintiff’s cause of action. Hale 
v. Van Dever, 732. 


LACHES. 


ATTORNEY AND CLIENT: TRUSTS: LACHEs. If an attorney at law in- 


trusted with the collection of a debt, is instructed by his client to 
buy, in his name, land of the debtor offered for sale under execu- 
tion to satisfy the debt, but instead buys in his own name, without 
his client’s knowledge, the latter will be entitled, upon returning 
the money received from the sale, to have it set aside and the title 
vested in himself. But if he becomes aware of the fact that the 
attorney has bought in his own name, he must assert his right 
promptly. If he permits eight years to elapse before bringing suit, 
in a case where, in the meantime the attorney has died, some of the 
land has been sold to strangers, and all has increased in value from 
seven to ten fold, he will be held guilty of such laches as will bar 
his claim. Bliss v. Prichard, 181. 


LACHES: PLEADING. If it appears by a petition in equity that the 
plaintiff has been guilty of laches in asserting his claim, the peti- 
tion will be held bad on demurrer. If additional facts are pleaded 
with a view of excusing the delay, they must be definitely stated. 
Thus, it is not sufficient to say that the plaintiff was not aware of 
the facts upon which he bases his claim to equitable relief until a 
long time after they occurred. It must appear how longa time 
elapsed before he became aware of them. (Hoven, J., dissenting. ) 
). 


Lacues, Courts of equity discountenance laches, and deny aid to 
those who have slept upon their rights for such length of time 
that their assertion would be against good conscience and operate 
asafraud. Mere lapse of time, however, short of the period fixed 
by the statute of limitations, will not bar a claim to equitable relief 
where the right is clear, and there are no countervailing cireum- 
stances. 

Case adjudged. Nearly ten years had elapsed since the execution 
of a deed procured by undue influence ; but, for a year afterwards, 
the grantor remained in the grantee’s house, and under his influ- 
ence, and then she became a feme covert; the grantee, too, had the 
right to use and occupy the land until the expiration of an — 
life estate ; suit was brought within three years after that event, an 
it was not clear that, prior to the suit, she was free from the delu- 
sion under which she made the deed; eld, that, under these cir- 
cumstances, her inaction did not debar her from equitable relief. 
Bradshaw v. Yates, 221. 
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LAND AND LAND TITLES. 


SPANISH LAND CLAIMS. The concession to Camp and Reilhe, by the 
Spanish Lieutenant-Governor, of date December Srd, 1796, and a sur- 
vey of the land so conceded on the 31st day of December, 1796, by the 
Spanish Surveyor-General, constitute a claim upon which the act of 
Congress of July 4th, 1868, relinquishing the title of the United 
States fo the legal representatives of C. & R., can operate ; and there is 
no material difference between such a relinquishment and one to C. 
& R., or their legal representatives. Harvey v. Rusch, 551. 


EVIDENCE OF sucH cLAIM. The recitals of such concession and 
survey in a grant, complete in form, by the Spanish Intendant-Gen- 
eral to C. & R., of the land so conceded, in fee simple, of date 
June 19th, 1802, although such grant be invalid because made 
after the treaty of St. Ildefonso, of October Ist, 1800, are evidence 
of the concession and survey sufficient to justify the operation of 
the act of 1868 asa confirmation. Jb. 


M’warr vy. HUNT, 5 Mo. 300, arrinmep. It was virtually decided 
in MeNair vy. Hunt, 5 Mo. 300, that the respondents are the legal 
representatives of Reilhe, and this court declines to review that 
decision. Jb. 


SPANISH LAND TITLES: TRANSFER TO THE UNITED STATES. An 
order of survey made by the Spanish Lieutenant-Governor in the 
year 1799, and a survey made in the same year in pursuance of the 
order, together with inhabitation and cultivation of the premises by 
the grantee and his family, did not vest in him a complete title. In 
order to pass this out of the Crown of Spain, certain formalities pre- 
scribed by the Intendant-General, under the authority of the royal 
order of October 22nd, 1798, had to be complied with. Where 
this had not been done, the title of the grantee remained inchoate, 
and the legal title passed, upon the acquisition of Louisiana, to the 
United States. Smith v. Madison, 694. 


See Raiiroaps, 1. 


Swamp Lanps, 1, 2. 


LANDLORD AND TENANT. 
Sxe ADVERSE Possession. 


Trespass, 1. 


LARCENY. 


See WIitNEss, 1 
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LEXINGTON & ST. LOUIS RAILROAD BONDS. 


Tue charter of the Lexington & St. Louis Railroad Company, (Acts 


1859-60, p. 399,) the amendatory act of January 4th, 1860, (Ib., p. 
400,) and the funding act of March 24th, 1868, (Acts 1868, p. 46,) 
taken together authorize the issue in payment of a county sub- 
scription to that company of bonds bearing interest at the rate of 
ten per cent. per annum payable semi-annually. Webb v. Lafayetie 
County, 353. 


LICENSE. 


See Brruiarp Taste, 1. 


LIEN. 


See JupGMENT, 1. 


LIMITATIONS. 


ADVERSE POSSESSION: HOSTILE ENTRY: STATUTE OF LIMITATIONS. 
When possession of land has been restored by legal process to one 
who had been deprived of it by an adverse claimant, the entry of 
the latter will not, in a subsequent action of ejectment, be allowed 
the effect of destroying the continuity of possession or of interrupt- 
ing the running of the statute of limitations in favor of the former, 
if it was made with force and strong hand, nor unless suit was com- 
menced upon it within one year after it was made, and within the 
time limited for bringing an action of ejectment. Ferguson v. Bar- 
tholomew, 212. 


STATUTE OF LIMITATION: NEW PARTIES: SUBROGATION. The ad- 
ministrator of a deceased sheriff having sued upon a note given to 
his intestate for the purchase money of land sold by him under a 
decree of court, the sureties o! the deceased, who had been com- 
pelled to pay to the parties entitled the amount for which the land 
sold, claiming the right to be subrogated in place of the adminis- 
trator, caused themselves to be substituted as plaintiffs in the ac- 
tion more than ten years after the maturity of the note, Held, that 
as they virtually commenced a new action—one in »quity, instead 
of the action at law upon the note—they were barred by the stat- 
ute of limitations, although the action, as originally brought, was 
not barred. Sweet v. Jeffries, 420. 


WRITTEN PROMISE TO PAY. Ten years, and not five, is the period of 
limitation against a promise in writing to pay a sum of money to 
be subsequently ascertained. The five year limitation applies where 
the writing is of such a character that evidence aliunde is required 
to show a promise to pay. Carr v. Thompson, 472. 


Part payment of a debt after the bar of the statute of limitation 
has attached, has the effect of removing the bar and reviving the 
cause of action. Shannon v. Austin, 485. 








780 INDEX. 


INFANCY: TEN YEARS’ ADVERSE POSSESSION is a bar to an action of 
ejectment brought by one who was a minor at the time the adverse 
possession commenced, but attained his majority more than three 
— before the expiration of the ten-year period. Gray v. Yates, 
601. 


THE STATUTE OF LIMITATIONS does not begin to run in favor of 
one in the possession of land until the Jegal title has emanated from 
the Government. Gibson v. Chouteau, 13 Wall. 92, &c. Smith v. Mad- 
ison, 694. 


See ADVERSE PossEssION. 


LINN COUNTY COURT OF COMMON PLEAS. 


EFFECT OF APPEAL: SUPERSEDEAS BOND: STAY OF EXECUTION. By the act 
establishing the Linn county court of common pleas, (Sess. Acts 
1867, p. 93,) the circuit court is invested with appellate jurisdiction 
in cases arising in the common pleas, but it is provided that no 
appeal to the circuit court shall operate a stay of execution or 
other proceedings in the common pleas. A defendant having ap- 
pealed from the judgment of the latter court to the circuit court, and 
irom a judgment of affirmance there to the Supreme Court, gave a 
supersedeas bond to stay the execution of the judgment of the cir- 
cuit court, as provided by the general law in relation to appeals, 
(Wag. Stat., p. 1069, 245). Pending this appeal the plaintiff caused 
an execution toissue from the common pleas on the judgment there. 


On motion to quash, Held, that plaintiff was not entitled to the exe- 
cution until the determination of the appeal in the Supreme Court. 
Pratt v. Canfield, 48. 


LOST INDICTMENT. 


See Court Recorps, 2. 


LOUISIANA CITY ATTORNEY. 





LovIsIANA CITY CHARTER: CITY ATTORNEY: MEANING OF THE WORD 
“may.” The charter of the city of Louisiana, ( Acts 1870, p. 394,) 
creates the office of City Attorney and gives the Mayor power to 
nominate, and, with the consent of the council, to appoint all city 
officers not ordered by the act to be otherwise appointed. Section 
10, article 4, declares that the council may, by ordinance, provide 
for the election by the qualified voters of any of the officers named 
in the act. He'd, that the word “ may” is here used, not in the 
sense of ‘‘shall,”” but in its ordinary and proper signification, and 
left it to the discretion of the council whether the office of City 
Attorney should be elective or not. Ball v. Fagg, 481. 


MACADAMIZED ROAD. 





SEE CONDEMNATION OF LAND. 
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MALICE. 


Sree Bank, 1. 


MANDAMUS. 


ScHOOL TAX: MANDAMUS TO COUNTY CLERK. Mandamus will lie 
to compel a county clerk to extend a school tax upon the tax- 
books according to the estimate furnished him by the district di- 
rectors ; and this notwithstanding the extension has been prohibited 
by an order of the county court. That tribunal has no control over 
the county clerk in respect to the assessment and extension of 
school taxes. The State ex rel. School District v. Byers, 706. 


: MANDAMUS TO CouNTY couRT. Mandamus will not lie to 
compel a county court to rescind an order by which it h»s under- 
taken to prohibit the county clerk from asses ing and extending a 
school tax. 





Sree INSURANCE, 2. 


MARRIAGE. 


See Jointnc MINoR IN MARRIAGE. 


MASTER AND SERVANT. 


See NEGLIGENCE, 2. 


MAYHEM. 


Sree Assau.t tro KILL, 5. 


MAYOR. 


See MunicrpaL CorRPoRATION. 


MECHANIC’S LIEN. 


ON A RAILROAD. Prior to the act of March 21st, 1878, (Acts 18738, 
p. 58,) a strip of land granted to a railroad company for a right of 
way could not be subjected to a mechanic’s lien. It was not the de- 
sign of the mechanic’s lien law (2 Wag. Stat., p. 907), to allow a rail- 
road to be sold out in detached parcels. Schulenburg v. Memphis, 
Carthage & Northwestern R. R. Co., 442. 


RIGHT OF PARTNER TO ENFORCE A MECHANIC’S LIEN: ASSIGNMENT: 
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RECITALS IN THE LIEN PAPER. Any member of a firm has the right 
to use the name of the firm in perfecting a mechanic’s lien to which 
the firm is entitled; and the validity of the lien is not impaired by 
the fact that, before the filing of the account for that purpose in 
the firm name, one of the members of the firm has become sole 
owner of the claim, and the account contains a recital of that fact 
and declares that he alone is entitled to the benefit of the lien. 
Jones v. Hurst, 568. 


A MECHANIC’S LIEN PASSES TO A PURCHASER OF THE DEBT. A _ pur- 
chaser of a note given in settlement of a balance due on a build- 
ing contract and maturing within the time allowed by law for suin 
to enforce a mechanic’s lien, is entitled to a lien against the build- 
ing for the amount of the debt evidenced by the note, and may 
enforce it in his own name without any assignment of the account 
filed by the contractor to establish the lien. Jb. 


MILITARY BOUNTY LANDS. 


See Recorp or Deep, 1. 


MISTAKE. 


MISTAKE IN COURT RECORDS, HOW CORRECTED: PAROL EVIDENCE is not 





admissible in a collateral proceeding for the purpose of showing that 
a court was in session on a day when the record of the court shows 
that it stood adjourned. A mistake in the record as to the date of 
the sitting must, like other mistakes in the record, be corrected by 
a direct proceeding for that purpose. Mobley v. Nave, 546. 


See Eauiry, 4. 


MORTGAGE. 


See Deep or Trust. 


MUNICIPAL BONDS. 
See County Bonps. 
Lexineton & St. Lours Rattroap Bonps. 


Townsuip Bonps. 


MUNICIPAL CORPORATION. 


CITY ORDINANCE, WHEN NOT A LAW WITHOUT THE MAYOR'S SIGNATURE. 
When the charter of a city provides that “‘ every ordinance, before 
it shall become a law, must be ° ° , presented to the 
mayor for his approval; if he approves the bill, he shall sign it; if 
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not, he shall return it with his objections to the city council, ad 

but, if any bill shall not be returned by the mayor within 
ten days ° after it shall have been presented ‘to him for 
his approbation, the same shall become a law in the same manner 
as if he had approved and signed it;” Held, that when, after such 
presentation of a bill to the mayor, the council adjourns, sine die, 
before the ten days expire, and before the mayor signs the bill, it 
does not become a law; that, otherwise, it would be in the power of 
the council by such adjournment to nullify the charter and dispense 
with the concurrence of the mayor. The State ex rel. Ganzhorn v. 
Carr, 38. 
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2. CITY ORDINANCE: THE CITY CLERK’S ATTESTATION of the date of 
the Mayor’s approval of a city ordinance cannot be contradicted by 
parol evidence. Ball v. Fagg, 481. 


See County Bonps. 
Lexinaton & St. Louis Rartroap Bonps. 
Srreet OPENING. 


Townsuir Bonps. 


MURDER. 


1. Devtperation is an essential element. of the crime of murder in 
the first degree. The State v. Melton, 594. 


2. ACCOMPLICE: AIDING AND ABETTING MURDER. An instruction that 
if defendant was present aiding, abetting and assisting another in 
resisting arrest by an officer of the law, or in the killing of the offi- 
cer which ensued, or was present ready to render such assistance as 
might be necessary, he was guilty of murder in the first degree, is 
not objectionable as holding defendant responsible for the act of the 
other without proof of any prior or present agreement or combina- 
tion between them; especially when taken in connection with 
another instruction to the effect that the jury should acquit unless 
defendant was willfully, deliberately, premeditatedly, on purpose 
and of his malice aforethought present at the killing, and aiding, 
abetting, comforting and assisting in it. The State v. Miller, 604. 


3. A vervict against the defendant on an indictment consisting of 
several counts, all of which charge the crime of murder in the first 
dlegree, is good without specifying the count on which the jury 
find him guilty. Jb. 


See Practice, CrImMinat, -5. 


NEGLIGENCE. 


1. Pe&RsoNAL INJURY TO BRAKEMAN COUPLING CARS OF UNEQUAL HEIGHT. 
An experienced brakeman undertook to couple together two cars 
of unequal height without using the ordinary crooked link adapted 
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for preventing accidents in such cases. He knew of the ine- 
quality in height, and had the entire charge of the train. Owing 
to miscalculation on his part, and without any defect in the con- 
struction of either car, they came together, and he was crushed be- 
tween them; Held, that he was not entitled to recover for the 
injuries so sustained. Hulett v. St. Louis, Kansas City & Northern R. 
R. Co., 239. 















EMPLOYER AND EMPLOYEE: DAMAGE ACT CONSTRUED: EVIDENCE. An 
action by the legal representatives of a deceased person, under 
the third section of the damage act, (Wag. Stat., p. 520,) can only 
be maintained where the deceased, had he naevieea could have re- 
covered damages for the injury; and the same evidence as to the 
cause of the injury is required in the one case as in the other; 
proof of the fact that the employee was injured or killed in conse- 
quence of the use of defective machinery will not, of itself, make 
out a case against the emplover. It must also be shown that the 
employer was aware of the defect, or that, by the use of reasonable 
care on his part, it would have been discovered. Elliott v. St. Louis 
& Iron Mountain R. R. Co., 272. 
































3. PARENT AND MINOR CHILD; PERSONAL INJURIES: NEGLIGENCE: 
DAMAGES. If a child of tender years, in the presence of its father 
and by his direction, undertakes to cross a railroad track and is in- 
jured in the attempt, any negligence of which the father may be 
guilty in giving the directions is imputable to the child in an ac- 
tion against the railroad company to recover damages for the 
injury. Stillson v. Hannibal & St. Joseph R. R. Co., 671. 


4. RAILROAD: OBSTRUCTION OF STREET BY TRAINS: FAILURE TO WHIS- 
TLE OR RING: NEGLIGENCE. The plaintiff, approaching a railroad 
track, found the street on which she was walking entirely obstructed 
by a train of cars standing across it. Several feet from the line of 
the street there was an opening, a few inches wide, between the rear 
car of this train and the rear car of another train which stood on 
the same track. Plaintiff undertook to pass through this opening, 
and, owing to a backward movement of one of the trains at that 
nmu-ment, was injurd in the attempt. It was not shown whether 
this movement was the result of an impulse imparted by the loco- 5 
motive, or was a gradual sliding back of the train down an incline, 
which existed at that part of the track, and it did not appear that 
any whistle was sounded or bell rung, nor that those in charge of 
the train knew that plaintiff was proposing or attempting to cross. 
In an action against the railroad company to recover damages for 
the injuries sustained, Held, lst, The tact that the street was ob- 
structeddid not justify plaintiff's attempt. 2nd, Defendant was not 
in fault if it failed to ring the bell and blow the wi istle. This is 
only required when a train is approaching a crossing. 3rd, There 
was no evidence of negligence, on the part of the company, to sub- 
mit to the jury. The negligence was on the plaintiff’s side. /b. 





See Practice, 1. 


RAILROAD, 2. 


NEGOTIABLE PAPER. 


See Deep or Trust, 1. 
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NEW PARTIES. 


See Liwirations, 2. 


NEW TRIAL. 


NEW TRIAL: DFPOSITIONS IN CRIMINAL CASES. The fact that a wit- 


ness for the defense, who resides beyond the limits of the State, is 
absent from the trial, is no ground for a new trial in a criminal case, 
when no effort has been made to obtain his deposition; neither are 
acts of intimidation practiced upon witnesses after they have given 
their testimony, nor newly discovered evidence which is merely 
cumulative or calculated to impeach or discredit a witness who has 
sworn at the trial. The State v. Butler, 59. 


See Practice, Criminal, l. 


NOTARY PUBLIC. 


See Promissory Nore, 4. 


NOTICE. 


RECORDED DEED: NOTICE. A conveyance of military bounty land which, 








without being either acknowledged or proven, was recorded in the 
county where the land lay priorto the passage of the act of Feb- 
ruary 2d, 1847, entitled ‘An act to quiet vexatious land litigation,” 
(Sess. Acts, p. 94) is within the operation of section 8 of that 
(re-enacted as sec. 35, chap. 143, Gen. Stats. 1865,) and from an 
after that date imparted notice to all persons of its contents. (Cris- 
pen v. Hannavan, 50 Mo. 416, limited and explained.) Ferguson v. Bar- 
tholomew, 212. 


SEE APPEAL, 4. 
Deep or Trust, |, 5. 
ParTITION, 1, 4. 
Promissory Nore, 4. 


Srreet OPENING, 1. 


OFFICER. 


PUBLIC OFFICERS: JUDICIAL NoTICcE will be taken of the powers and 
authority of public officers when they are prescribed by law. They 
need not be pleaded. The State ex rel, Clark v. Gates, 139. 


IMPLIED POWERS OF PUBLIC OFFICERS. Where an agent is clothed 
with general powers, the means and measures necessary to carry 
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them into effect are also granted ; and this principle is applicable 
to public as well as private agents. Ib. 


LIABILITY OF SCHOOL TREASURER FOR FUNDS LOST THROUGH FAILURE 
OF A BANK. A treasurer of a school township is liable on his 
official bond for school funds deposited in bank, and lost through 
the failure and insolvency of the bank, although he was not guilty 
of any want of care or prudence in failing to ascertain its financial 
condition. The State er rel. The Township v. Powell, 395. 


See Promissory Nore, 3. 


PuBLic ADMINISTRATOR. 


PARENT AND CHILD. 


A Deep or Girt FROM A PARENT TO HIS CHILD will not be set aside 
on the ground that it makes an unequal distribution of property 
among his children, when the parent had capacity enough to under- 
stand the value of the gift, and the condition endl daantion of those 


who had clai::s upon his bounty. Moore v. Moore, 192. 


DRAMSHOP KEEPER: PARENT AND CHILD: PLEADING. In an action 
by a parent against a dramshop keeper for selling intoxicating liq- 
uors to his minor child without the consent of such parent, under 
the statute (1 Wag. Stat., p. 552, sec. 20), it is not necessary to allege 

| petition the peculiar kind of liquor so sold. Edwards v. Brown, 
77. - 





: : BOND For costs. Such an action is neither a qué 
tam action, nor an action on a penal statute where the penalty is 
given to the informer, and, therefore, does not come within the 
rovisions of the statute (1 Wag. Stat., p. 341, 21), requiring a bond 
or costs to be filed before, or at the time of, the filing of the infor- 
mation in such cases. It is merely a suit for damages provided by 
the Legislature as a compensation to the aggrieved parent. 


PARENT AND MINOR CHILD: PERSONAL INJURIES: NEGLIGENCE: DAM- 
aGes. If a child of tender years, in the presence of its father and 
by his direction, undertakes to cross a railroad track and is injured 
in the attempt, any negligence of which the father may be guilty in 
giving the directions, is imputable to the child in an action against 
the railroad company to recover damages for the injury. Stillson v. 
Hannibal & St. Joseph R. R. Co., 671. 
See Assavct, 2. 


JOINING MINOR IN MARRIAGE. 


PAROL EVIDENCE. 
See Court Recorps, 1. 


Deep or Trust, 5. 
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MunicipaL Corporation, 2. 
Promissory Nore, 1, 6. 


Suerirr’s Deep, 1. 


PARTIES. 
See Limitations, 2. 
PRactTIceE IN SupREME Court. lI. 


Pronipsition, 1. 
PARTITION. 


DECREE IN PARTITION NOT COLLATERALLY ASSAILABLE BY ONE DE- 
FENDANT FOR WANT OF NOTICE TO ANOTHER. Certain minor de- 
fendants in a partition suit were not served with notice of the 
suit, but afterwards accepted their distributive shares of the pro- 
ceeds of a sale made under the decree. In ejectment for the land 
so sold, brought by other persons, who were also defendants in the 
partition; Held, that as the minors had accepted their shares and 
were not complaining, the plaintiffs could not avail themselves of 
the defect to assail the validity of the decree. Brawley v. Ranney, 
280. 


SERVICE BY PUBLICATION: RECITALS OF RECORD: PRACTICE. Reci- 
tals in a decree in partition, showing due publication of notice ac- 
cording to law, to non-resident defendants, cannot be assailed by 
them collaterally ; and the proof of the notice being sufficient in 
other respects, the mere fact that the order of publication made b 
the clerk in vacation was not spread upon the records, but was filed 
as a paper in the cause, cannot invalidate the decree when attacked 
collaterally. Ib. 


- 


PARTNERSHIP. 


FARMING ON sHARES. The occupancy and cultivation by one of the 
farm of another, under an agreement that the crops raised shall be 
divided between them in a certain proportion, does not constitute 
them copartners. Donnell v. Harshe, 170. 


PARTNERSHIP REAL ESTATE. A title bond for real estate was made 
to a firm, who bought it for partnership purposes. After the death 
of one of the partners, the surviving partner, who administered 
upon the partnership estate, paid for the land out of the partnership 
assets, and the deed was made to him and the heirs of the deceased 
partner. The personal assets of the firm pe insufficient to pa 

its debts, the land was sold by order of the probate court for this 
purpose. Ina suit brought to perfect title in the purchaser, Held 
that he was entitled to a decree divesting the heirs of the deceased 
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partner of the title acquired by them under the deed, and vesting 
itinhim. Matthews v. Hunter, 293. 


PARTNERSHIP REAL ESTATE: PRESUMPTION FROM LAPSE OF TIME. The 
atent for certain land was issued to S & R, who composed a firm. 
executed a power of attorney to V to sell and convey any prop- 

erty belonging to the firm. Within three months thereafter, V as 

attorney for ~ and R personally executed a conveyance of the land 
as partnership property. Forty-five years elapsed without com- 
plaint on the part of S or any one representing him. In an action 
of ejectment against a third party, by one claiming under this con- 
veyance, it was Held, that the acquiescence of 8 in the treatment of 
the land as partnership property, would be presumed. Wilkerson v. 
Allen, 502. 


RIGHT OF PARTNER TO ENFORCE A MECHANIC’S LIEN: ASSIGNMENT: RE- 
CITALS IN THE LI1¢N PAPER. Any member of a firm has the right to 
use the name of the firm in perfecting a mechanic’s lien to which 
the firm is entitled; and the validity of the lien is not impaired by 
the fact that before the filing of the account for that purpose in the 
firm name one of the members of the firm has become sole owner 
of the claim, and the account contains a recital of that fact and de- 
clares that he alone is entitled to the benefit of the lien. Jones v. 
Hurst, 568. 


PRACTICE: PLEADING: PARTNERS. The common-law rule which pro- 
hibited recovery against any one of several defendants sued as joint 
contractors, unless the proof showed a joint contract, has been ab- 
rogated by section 32, p. 1019, Wag. Stat. Under that section a 
plaintiff suing several as partners for breach of contract, may re- 
cover against such as he can prove to be parties to the contract with- 
out proof of the partnership. Crews v. Lackland, 619. 


PROMISSORY NOTE: SET-OFF: PARTNERSHIP: EQUITABLE RELIEF. An 
answer to a suit upon a promissory note, against the maker and 
indorser, averred that the note grew out of certain partnershi 
transactions between plaintiff and one of the defendants, whic 
had proved unsuccessful, that it was indorsed l-y the other defend- 
ant with the understanding that it was to be paid only in the event 
the partnership turned out prosperously; that the accounts of the 
concern were still unsettled, and the maker of the note had paid 
more than his share of the losses. There wasa prayer that the 
excess of his payments might be allowed asa set-off against the 
note, and for judgment for the balance. It was not averred that 
plaintiff was insolvent, and no other ground for equitable relief 
was stated ; neither was an account of the partnership affairs stated 
or prayed for. Held, that the answer did not state a good defense 
for either defendant. Jones v. Shaw, 667. 


See Principat AND Surety, |. 


Promissory Note, 2. 


PAYMENT. 


See Promissory Nore, 2. 
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PERSONAL INJURIES. 






789 


PERSONAL INJURY TO BRAKEMAN COUPLING CARS OF UNEQUAL HEIGHT. An 


experienced brakeman undertook to couple together two cars of un- 
equal height without using the ordinary crooked link adapted for 
preventing accidents in such cases. He knew of the inequality in 
height, and had the entire charge of the train. Owing to miscalcu- 
lation on his part, and without any defect in the construction of 
either car, they came together, and he was crushed between them; 
Held, that he was not entitled to recover for the injuries so sus- 
tained. Hulett v. St. Louis, Kansas City & Northern R. R. Co., 239. 


See PARENT AND CHILD, 4. 


PERSONAL PROPERTY. 


A HOUSE, WHEN PERSONAL PROPERTY. A house erected under an 


agreement with the owner of the land that the builder shall have 
the right to remove it, is personal property as between the builder, 
or any one claiming under him, and the owner of the land, or an 
one purchasing from him with knowledge of the agreement. Priestly 
r. Johnson, 632. 


PIGEON-HOLE TABLE. 


, INDICTMENT for keeping, &c., a pigeon-hole table without license is 


sufficient if it charges the offense in the language of the ststute 
which creates it. Wag. Stat., p. 213,27. The State v. Stogsdale, 630. 


PLAT. 


See County Pwar. 


PLEADING. 


MISJOINDER OF CAUSES OF ACTION: DEED OF TRUST: DAMAGEs. In 
an action by the grantors in a deed of trust against the trustee and 
the holder of the notes secured by the deed, for refusing to release 
the lands covered by the deed after the payment of the notes 
the petition stated that the plaintiffs were thereby preven 

from selling the lands at remunerative prices, and in the mean- 
time they had greatly depreciated in value, to plaintiffs’ dam- 
age $1,000; that, owing to the existence of this apparent incum- 
brance, plaintiffs were unable to meet their pecuniary liabilities, so 
that judgments were obtained against them, and the lands were sold 
under executions at a sacrifice, to plaintiffs’ damage $500; and 
further, that by virtue of the statute defendants had become liable 
to pay plaintiffs ten per cent. on the amount of the notes. There 
was but one prayer for judgment, and that was for the aggregate 
sum of the damages and the penalty. On demurrer to this petition 
for misjoinder of causes of action, Held, that the claims for damages 
constituted one cause of action, and the claim for the penalty an- 
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other, and they should have been set out in separate counts. Scott 
v. Robards, 289. 
Pugzapine. All the facts which constitute a cause of action must 
be stated. It is not sufficient that some facts are stated from which 
others may reasonably be inferred which would make out a cause 
of action. 
SpEcIAL TAX-BILL. When the charter and ordinances of a city 
confer upon certain officers the power of awarding contracts for 
public works, an allegation, in a petition on a special tax-bill, that 
the contract for street improvement, under which it was issued was 
“ duly awarded ” by these officers is sufficient. Section 42, p. 1020, 
Wag. Stat., dispenses with the necessity of stating the facts which 
authorized them to make the award. Culligan v. Studebaker, 372. 
A motion to strike out parts of a pleading should indicate the parts 
to which objection is made in such a manner that they may be 
ascertained. If this is not done, the Supreme Court cannot exam- 
ine the ruling of the trial court upon the motion. Jackson ». 
Bowles, 609. 
See Account Sratep, 1. 

DramsHop Keeper, 1. 

Justice’s Court, 3. 

LAcHEs, 2, 

ParTNersuiP, 5. 

RAILROAD, 3. 


SraTuTe oF Fravps, 3. 


PLEADING, CRIMINAL. 
See ASSAULT TO KILL, 1, 2, 3, 4. 
BivuiarD TaBLe, 2. 
Forcrry, 1. 


Piceoxn-Hore TABte. 


Rape, 1. 


POSSESSION. 
See ADVERSE Possession. 


CONSTRUCTIVE POSSESSION. 
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POSTAGE. 


See Promissory Nore, 4. 


POSTMASTER. 


Sree Promissory Nore, 3. 


PRACTICE. 


DISCRETION OF TRIAL COURT: RELIEVING PARTY AGAINST NEGLIGENCE 
or HIs ATTORNEY. At the return term of this case defendant ap- 
peared in the trial court by his attorney, and obtained leave to an- 
swer within sixty days, during vacation. Heinstructed his attorney 
in all the details of his defense, but the latter left the State without 
filing the answer, and did not return. Discovering that no answer 
was filed, defendant employed another attorney, who, at the begin- 
ning of the next term and before any default had been taken, pre- 
sented an answer embodying an apparently meritorious defense, 
and with it an affidavit setting forth the foregoing facts, and asked 
leave of the court to file the answer. This was refused, and the 
case was continued till the following term, when judgment was ren- 
dered against the defendant; Held, that although this court is 
reluctant to interfere with the discretion of trial courts in relieving 
or refusing to relieve parties against the negligence of their attor- 
neys, yet, as the circumstances of this case indicated no want of 
good faith on the part of the defendant, and no inconvenience to 
the plaintiff was likely to arise from it, the leave should have been 

anted, and the refusal was error requiring the reversal of the 
judgment. Judah v. Hogan, 252. 


JURISDICTION: MISJOINDER OF PARTIES. Where two persons who are 
not jointly liable are joined as defendants in one action, if one of 
them resides and is served with process in a county other than that 
where the action is brought, the court acquires no jurisdiction over 
him; and if the misjoinder appears from the face of the petition, 
the question of jurisdiction may be raised after judgment. A plea 
to the jurisdiction before judgment is not necessary. Graham v. 
Ringo, 324. 


PRACTICE: PRINCIPAL AND sureTY. It is no abuse of the discretion 
of the trial court to permit the plaintiff to dismiss his suit as to the 
principal in a bond, while continuing to prosecute it against the 
sureties. Dorriss v. Carter, 544. 


Arter judgment against several defendants it was discovered that 
one of them was a married woman, and, as to her, the judgment 

ras erroneous. Pending a motion for a new trial, and at the same 
term at which the judgment was rendered, on plaintiff’s motion it 
was set aside, the suit was dismissed as to the married woman, and 
judgment was entered anew upon the verdict against the remain- 
ing defendants. Held,no error. Jackson v. Bowles, 609. 


See ConDEMNATION OF LAND, 2. 
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ConsTABLE, 1. 






Inrancy, 2, 3. 






InsTRUCTIONS, 1. 


















PARTITION, 2. 


PARTNERSHIP, 5. 


PRACTICE, CRIMINAL. 


1, DErEcTIVE RECORD: CERTIORARI: NEW TRIAL. When the record 
originally sent to the Supreme Court is defective and it appears by 
a return toa writ of certiorari awarded forthe purpose of supply- 
ing the defects, that the original papers in the case have been stolen, 
so that they cannot be supplied, a new trial will be ordered. The 
accused is entitled to have his case reviewed on a correct record. 
The State v. Reed, 36. 





2. AMENDMENT OF VERDICT. It is not error for the trial court, at the 
suggestion of the prosecuting attorney, to allow the jury, before 
they are discharged, in open court and in the presence of defendant 
and his counsel, to make a formal correction in their verdict, so as 
to make it conform exactly to what they have found. The State v. j 
Chumley, 41. e 


8. A wRIT OF ERROR does not lie on behalf of the State in a criminal 
case, ( following State v. Copeland, 65 Mo. 497). The State v. Coz, 46. 


4. HarmMess error. Where the lowest penalty, under the law, has 
been imposed upon a defendant in a criminal case, the rejection of 
evidence offered by him for the purpose of mitigating his punish- 
ment only, is not a reversible error. The State v. Griffith, 287. 


5. MURDER: DEFENDANT'S RIGHT TO List OF JURORS. A party charged 
with murder in the first degree is not, under the statute, (Wag. £ 
Stat., secs. 7, 8, p. 1102,) entitled to be furnished, forty-eight hours 
before his trial, with a list of forty jurors who have been found by 

the court to be qualified to sit as such in his case, but only with a 

list of the panel summoned by the sheriff. The State v. Melton, 594. 





















PRACTICE, CRIMINAL: INDICTMENT IN SEVERAL COUNTS: ELECTION. 
When one count of an indictment charges that defendant jointly 
with another shot and killed a third person, and other counts charge 
him with being present aiding and abetting the other in the killing, 
the State will not be compelled to elect on which count she will go 
to trial. The State v. Miller, 604. 












PRACTICE, CRIMINAL: CONTINUANCE: CONTRADICTION OF ABSENT 
witness. The act of February 17th, 1875, (Acts 1875, p. 104,) ap- 
plies to criminal cases, and permits the State to show that an absent 
witness has made a statement conflicting with one which has been 
read to the jury by the defense, under an agreement with the prose- 
cuting attorney, made, as permitted by the act, to avoid a continu- 
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ance, that it should be received and read as the testimony which the 
witness, if present, would give. 


See New Triat, 1. 


PRACTICE IN SUPREME COURT. 


DEFECT OF PARTIES: AMENDMENT: REMITTITUR. Plaintiffs, as heirs of 
one who died seized of certain land, recovered in an action of eject- 
ment a larger interest in such land than they were entitled to. 
Upon appeal, they asked leave of this court to add, as parties plaintiff, 
the names of other heirs representing the excess of interest recov- 
ered; Held, that this amendment could not be allowed; that the 
remedy in such case, where there is no other error in the record, is 
for plaintiffs to enter a remittitur. McQuiddy v. Ware, 74. 


A judgment will not be reversed because of the exclusion of com- 
petent evidence, when it could not and should not, if admitted, 
have produced a different result. Wilkerson v. Allen, 502. 


Were a judgment is reversed and the cause is remanded, with 
special directions to the trial court as to its further proceedings, and 
such court proceeds in conformity with the directions, its judgment 
will be affirmed on a second appeal. Shroyer v. Nickell, 589. 


See AMENDMENT, 2. 


Wit, 4. 


PRESENTMENT FOR PAYMENT. 
See Bank Cueck, 1, 2. 


Promissory Nore, 3, 4. 


PRESU MPTIONS. 


PLACE OF RECORDING DEED: PRESUMPTION. A deed to land within the 


limits of the present county of Jefferson was recorded in 1808 in 
St. Louis district. In the absence of evidence as to the bounda- 
ries of the districts as they existed at that time, it was held that the 
court would presume that the deed was properly recorded in t!at 
district. Smith v. Madison, 694. 


See Assavuct 'ro KILL, 8. 


PRETERMITTED HEIRS. 


PRETERMITTED HPiks may maintain ejectment for their inheritance. 
McCracken v. McCracken, 590. 
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EJECTMENT: GENERAL ISSUE: EVIDENCE OF ADVANCEMENTS. Where 
plaintiffs in ejectment claim as pretermitted heirs, defendant will 
not be allowed to show under the general issue that they have 
received advancements and that he has made improvements on the. 
- To be available for any purpose, these facts must be pleaded. 


ADVERSE POSSESSION: PRETERMITTED HEIRS Where defendant in 
ejectment claims under a will by the terms of which the land 
was to become his absolute property upon the death of his mother, 
no possession which he may have held under the testator or after- 
wards during the life of his mother can be considered as adverse 
to pretermitted heirs of the testator. Jb. 


PRINCIPAL AND AGENT. ‘ 


RAILROAD SUPERINTENDENT'S powers. No recovery can be had 
against a railroad company for drugs furnished to a person who 
has been hurt by the company’s locomotive, on the order of a divi- 
sion superintendent of the road, without proof that he was author- 
ized to give the order. The courts cannot take judicial notice of 
the duties of such an officer. Brown v. Missouri, Kansas & Teras 
Ry. Co., 122. 


IMPLIED POWERS OF PUBLIC OFFICERS. Where an agent is clothed 
with general powers, the means and measures necessary to carry 
them into effect are also granted ; and this principle is applicable to 
public as well as private agents. The State ex rel. Clark v. Gates, 139. 


PAYMENT TO AGENT AFTER NOTICE OF REVOCATION OF HIS AUTHORITY. 
Payment of the amount of a promissory note to a former agent 
of the holder, is no defense to a suit upon the note, if it was made 
after the payor had received notice that the note had been placed 
by the holder in the hands of another for collection. Upton v. Jam- 
eson, 234. 


See Witness, 5. 


PRINCIPAL AND SURETY. 


PAYMENT BY sURETY. A surety on a notegiven after the dissolution 
of a firm, by one of the members of the firm in renewal of a note 
of the firm, on which also he was surety,-may recover of the other 
member of the firm money which he has paid in discharge of the 
renewal note. Leabov. Goode, 126. 


TRUSTEE : CESTUI QUE TRUST: TRUSTEES’ sUReETIES. Although a 
trustee has no right to settle a debt due to him astrustee by merely 
canceling one due from himself in his individual capacity to the 
debtor, yet if the cestui que trust adopts the settlement and compels 
the sureties of the trustee to make good the amount to him, 
they cannot afterward recover it of the original debtor. Sweet v. 
Jeffries, 420. 
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3. Case aDsupGkp. A sheriff sold land under a decree for partition 

Becoming indebted 
to the purchaser, he agreed that his debt should be set off against 

the note, and accordingly executed a deed for the land without col- 

N lecting the note. The parties entitled to the proceeds of the parti- 

i tion sale sued him and his sureties, alleging that the note had been 
paid. ‘There was a recovery in this action and the sureties paid the 
judgment. In an action by them against the maker of the note; 
Held, that the settlement made by the sheriff, though originally un- 
authorized, had been adopted by the parties in interest and had 
thereby become binding upon the sureties. Jb. 


and received a note for the purchase money. 


4. CREDITOR’S RIGHT OF SUBROGATION ! SURETY’S RIGHT TO RELEASE SE- 
curities. A creditor who applies to be subrogated to the rights of 
sureties in securities held by them, must be content to take them 
as he finds them when he makes his application. 
given by the debtor merely to indemnify the sureties, and without 
any view of securing the creditor, and they have in good faith re- 
leased, discharged or otherwise impaired their value, before he has 
taken any steps to subject them to his claim, he cannot justly com- 


plain. Logan v. Mitchell, 524. 


544. 


sureties. Sauer v. Griffin, 654. 


~! 
. 


court. Ib. 
See County Treasurer, 3. 


Pusiic ADMINISTRATOR. 


PROCESS. 


See Parvition, 2. 


PROHIBITION. 





lf they were 


5. MEASURE OF SURETIES’ LIABILITY ON INJUNCTION BOND: ACTION. 
obligation of the sureties in a statutory injunction bond is not to pay 
all damages that the injunction may occasion to the defendant, but 
to pay such as the court shall, upon the dissolution of the injunc- 
tion, adjudge against the plaintiff; and until they have been ad- 


Z judged no action can be maintained on the bond. Dorriss v. Carter, 


6. PRACTICE: PRINCIPAL AND suURETY. It is no abuse of the discretion 
of the trial court to permit the plaintiff to dismiss his suit as to the 
principal ia a bond, while continuing to prosecute it against the 


»eal has 
bond is 


APPEAL BOND: SURETY: ADMINISTRATION. Until an a 
been determined, the liability of a surety on the appea 
purely contingent, and, in case of his death, does not constitute a 
; claim which the obligee may prove against his estate in the probate 


Street OPENING, 1. 


A WRIT OF PROHIBITION DOES NOT LIE to arrest a proceeding at law 
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defect of parties, as whena suit which should be brought in the 
name of the State is brought in the name of private persons. Bow- 
man’s Case, 146. 


PROMISSORY NOTE. 


INDORSER’S LIABILITY: EVIDENCE will not be received for the pur- 

ose of showing that a payee of a promissory note who has trans- 
erred it by an indorsement in blank, verbally agreed at the time of 
making the indorsement to assume an absolute and unconditional 
liability, and not the liability simply of an endorser. Rodney v. 
Wilson, 12: 


RENEWAL NOTES: PAYMENT. The acceptance by a creditor of the 
note of an individual member of a firm after dissolution of the firm, 
in lieu of a matured note of the firm, is not an extinguishment of 
the firm debt, unless it is expressly agreed that it shall so operate. 
Leabo v. Goode, 126. 





DEMAND OF PAYMENT: DILIGENCE: HOLDER NOT PREJUDICED BY 
MISTAKE OF PosTMASTER. The holder of a note, payable in a distant 
city, sent it by mail for collection to a bank in that city, in ample 
time to reach its destination by ordinary course of mail before ma- 
turity. When the letter, containing the note, reached the city, 
the bank had made an assignment, and, the address of the holder 
being printed on the envelope, the postmaster at once returned it 
with the endorsement, “bank failed,” The holder, on the day of 
its reception, again mailed it to another agent in said city, who 
caused it to be presented and protested for non-payment on the day 
it was received, but several days after maturity ; Held, that the hol- 
der had used due diligence in making demand of payment; that he 
was not required to make provision for a possible but unanticipated 
suspension of the bank before arrival of the letter, nor for the un- 
authorized interference with the same by the public officer in charge 
of the mails. Pier v. Heinrichshoffen, 163. 





NovIcE OF NON PAYMENT: NOTARY’S CERTIFICATE: PREPAYMENT OF 
POSTAGE: MAILS: EVIDENCE. A notary’s certificate of protest, which 
states that he put into the proper postoffice the notice of present- 
ment, demand, refusal and protest, is sufficient without the further 
statement by him that he prepaid the postage on such notice. So, 
the word “ mailed,” as applied to a letter, implies that the letter 
was properly prepared for transmission, and was put in the cus- 
tody of the officer charged with the duty of forwarding the mail. 


NvuDUM PACTUM: CONSIDERATION: DELIVERY. One who becomes 
party to a note after it has once been delivered and the considera- 
tion has passed between the original parties, incurs no liability un- 
less there is some new consideration and a redelivery of the 
note. The fact that he signs in the presence of the holder does not, 
by itself, amount to redelivery. Walliams v. Williams, 661. 


PROMISSORY NOTE: PAROL EVIDENCE OF COTEMPORANKOUS AGREE- 
MENT: PARTNERSHIP. Parol evidence is not admissible for the pur- 
pose of showing that a promissory note, absolute by its terms, was 
only intended as evidence of the amount of money which had been 
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advanced by plaintiff to aid in carrying on a partnership business, 
and which, it was agreed, was to be returned to plaintiff only in the 
event that thebusiness should turn out prosperously. See Rodney 
v. Wilson, 123, Jones v. Shaw, 667. 


See Equiry, 6. 
Escrow. 
Foreery, 1. 
GUARANTY. 
HomeEsteap, 38. 


HusBanpD AND Wire, 5, 6. 





Mecnanic’s Lien, 3. 


PUBLIC ADMINISTRATOR. 


PUBLIC ADMINISTRATOR EXECUTING A WILL COLORE OF§ICII: LIABILITY 
OF HIS suRETIES. A public administrator being named in a 
will as executor, without giving bond as such, and without giving 
the notice required by Wag. Stat., p. 123, sec. 8, assumed control of the 
estate devised and executed the powers conferred by the will. The 
probate court recognized his acts as those of the public administra - 
tor. In a suit by a distributee to recover a share of the estate ; 
Held, that he was chargeable as public administrator and not as ex- 
ecutor or private administrator with the will annexed, and his sure- 
ties were liable accordingly. The State to use of Betts v. Purdy, 89. 


i 





QUANTUM MERUIT. 


sé 


See Instruction, 3. 





QUI TAM ACTION. 


See Dramsnop KEgEpeEr, 2. 


RAILROAD. 


1. CoNGRESSIONAL LAND GRANTS TO RAILROADS: SWAMPLANDS, Under the 
act of Congress of June 10th, 1852, entitled“ An act granting the right 
of way to the State of Missouri, and a portion of the public lands to 
aid in the construction of certain railroads in said State,” and the act 

of Congress entitled ‘‘ An act to vest in the several States and Terri- 

tories, the title in fee of the lands which have been or may be certi- 
fied to them,” approved Aug. 3d, 1854, a descriptive list of lands 
accruing to the State under the former act, containing the land in 
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controversy, made out and certified on the 9th of Feb., 1854, by the 
commissioner of the general land office, and approved by the Secre- 
tary of the Interior, and again certified in May, 1856, by said com- 
missioner, in conformity with the latter act, confers upon the State 
a title to the land in controversy, unless it be swamp land or em- 
braced in some other grant; such land was not vacant or unappro- 
priated within the meaning of the act of March 3d, 1857, entitled 
“An act to confirm to the several states the swamp and overflowed 
lands selected under the act of Sept. 28th, 1850,” &e. Pacific Rail- 
road v. Lindell’s heirs, 39 Mo. 329 distinguished. Funkhouser v. Peck, 19. 


RAILROAD FENCES: DOUBLE DAMAGES. A railroad company is not 
liable in double damages under the 43rd section of the railroad 
law, (Wag. Stat., p. 310,) for cattle killed at the crossing of a private 
road, or at a point where the railroad runs through uninclosed tim- 
bered lands or through uninclosed lands from which the timber has 
been taken, although such lands are but a narrow strip on each side 
of the road, and the next adjoining lands to them on each side are 
inclosed fields. (Robinson v. C. &. A. R. R. Co., 57 Mo, 494, distin- 
guished and criticised.) Walton v. St. Louis, Iron Mountain & Southern 
Ry. Co., 56. 


te 


A PETITION UNDER THE 43RD SECTION OF THE RAILROAD LAW, as 
amended in 1875, (Sess. Acts, p. 131,) is fatally defective if it fails 
to allege that the injury for which double damages are asked, was 
occasioned by the failure of the company to erect and maintain a 
fence. Luckie v. Chicago & Alton R. R. Co., 245. 





If the owner of cattle injured on a railroad track, sues for 
double damages under the 43rd section, he must recover, if at all, 
under that section. He cannot recover under the 5th section of the 
damage act, or on a cause of action at common law. Jb. 


MecHANIc’s LIEN. Prior tothe act of March 21st, 1873, (Acts 1873, 
p. 58,)a strip of land granted toa railroad company fora right of 
way could not be subjected to a mechanic’s lien. It was not the 
design of the mechanic’s lien law (2 Wag. Stat., p. 907), to allow a 
railroad to be sold out in detached parcels. Schulenburg v. Memphis, 
Carthage & Northwestern R. R. Co., 442. 


or 


6. OBSTRUCTION OF STREET BY TRAINS: FAILURE TO WHISTLY OR 
RING: NEGLIGENCE. The plaintiff, approaching a railroad track, 
found the street on which she was walking entirely obstructed 
by a train of cars standing across it. Several feet from the line of 
the street there was an opening, a few inches wide, between the rear 
car of this train and the rear car of another train which stood on 
the same track. Plaintiff undertook to pass through this opening, 
and, owing to a backward movement of one of the trains at that 
moment, was injurcd in the attempt. It was not shown whether 
this movement was the result of an impulse imparted by the loco- 
motive, or was a gradual sliding back of the train down an incline, 
which existed at that pest of the track, and. it did not appear that 
any whistl was sounded or bell rung, nor that those in charge of 
the train knew that plaintiff was proposing or attempting to cross. 
In an action against the railroad company to recover damages for 
the injuries sustained, Held, 1st, The tact that the street was ob- 
structeddid sot justify plaintiff's attempt. 2nd, Defendant was not 
in fault if it failed to ring the bell and blow the w'vistle. This is 
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only required when a train is approaching a crossing. 3rd, There 
was no evidence of negligence, on the part of the company, to sub- 
mit to the jury. The negligence was on the plaintiff’s side. Still- 
son v. Hannibal & St. Joseph R. R. Co., 671. 


LOCOMOTIVE SCATTERING SPARKS: PROXIMATE AND REMOTE CAUSE? 
NEGLIGENCE. Sparks escaping from a railroad locomotive set fire to 
the prairie adjoining the company’s right of way at a place where 
the grass was very rank and dry. The wind being high, the fire ex- 
tended some three miles before night, and continued to burn during 
the night, though slowly, the wind having fallen. The following 
morning the wind rose again and blew with great violence, carrying 
the fire some five miles further, in the course of a few hours, to the 
plaintiff’s farm, where it swept over a fire-line of sixteen feet of 
plowed ground, and destroyed plaintiff’s property. Such violent 
winds were not unfrequent in that country. In an action of dam- 
ages against the company, Held, that as the rise of the wind was a 
thing which a prudent man might reasonably have anticipated, it 
could not be regarded as the intervention of a new ncy, so as to 
relieve the company from the consequences of its negligence in per- 
mitting the fire to escape ; and as the fire was, in fact, one continuous 
conflagration, notwithstanding the lapse of time and the great dis- 
tance over which it traveled before reaching plaintiff’s property, a 
judgment in his favor was affirmed. Poeppers v. Missouri, Kansas & 
Texas Railway Company, 715; Hightower v. Missouri, Kansas & Tezas 
Railway Company, 726. 


See County Bonps. 
NEGLIGENCE, 1, 2, 3. 
PersonaL IyJurtes, 1. 
PRINCIPAL AND AGENT, 1. 
Townsuip Bonps. 


Trespass, 1. 


RAPE. 


INDICTMENT FOR ASSAULT TO COMMIT A RAPE. An indictment under 


section 32,1 Wag. Stat., p. 449, which charges that defendant 
made a felonious assault upon a woman with intent to commit a 
rape in and upon her, and to carnally know her by force and against 
her will, is not defective because the precise words of the statute, 
“forcibly ravish,” are not used. The State v. Little, 624.: 


REASONABLE TIME.. 


Sex CounterFeitT Norss, 1, 2. 
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RECEIVER. 


RECEIVER: WHEN HIS TITLE accrues. The title of a receiver to the 
| a ger which is the subject of the receivership, attaches from the 

ate of the order of court appointing him; it is not deferred until 

he gives bond in compliance with the order. Maynard v. Bond, 315. 


See SHERIFF. 


RECITAL. 
See Partition, 2. 


Tax Deep. 


RECORD OF DEED. 


1. MULITARY BOUNTY LANDS: RECORDED DEED: NoTICE. A conveyance 
of military bounty land which, without being either acknowledged 
or proven, was recorded in the county where the land lay prior to 
the passage of the act of February 2d, 1847, entitled “ An act to 
quiet vexatious land litigation,’ (Sess. Acts, p. 94,) is within the 
——— of section 8 of that act, (re-enacted as sec. 35, chap. 143 

en. Stats 1865,) and from and after that date imparted notice to all 
persons of its contents. (Crispen v. Hannavan, 50 Mo. 416, limited and 
explained.) Ferguson v. Bartholomew, 212. 


2. PLACE OF RECORDING DEED: PRESUMPTION. A deed to land within 
the limits of the present county of Jefferson was recorded in 1808 
in St. Louis district. In the absence of evidence as to the bounda- 
ries of the district as they existed at the time, it was held that the 
court would presume that the deed was properly recorded in that 
district. Smith v. Madison, 694. 


3. PROOF OF ANCIENT RECORDED DEEDS: STATUTES IN Force. Sections 
35 and 36 of the chapter on evidence, (Wag. Stat., page 595,) per- 
mitting a certified copy of a deed recorded thirty years before 
the Ist day of January, 1867, to be read in evidence without proof 
of the execution of the original, whether it was properly acknowl- 

or not, have been repealed by the act of March 28th, 1874. 
(Acts !874, page 59). Jb. 


REGISTRATION OF VOTERS. 


See Townsuip Bonps, 2, 7. 


REMITTITUR. 


See Practice 1n Supreme Covert, 1. 

































INDEX. 
RETURN. 
See AMENDMENT, 1. 


Srreet Openina, 1. 


REVENUE, STATE AND COUNTY. 


See Townsurp Rar_roav Bonps, 9. 


ROAD. 


1. A PRIVATE ROAD isa public highway within the meaning of sec- 
tion 5 of the damage act. (Wag. Stat., p. 520.) Walton v. St. Louis, 
Tron Mountain & Southern Ry. Co., 56. 


2. CONDEMNATION OF RIGHT OF WAY: PRIOR CONTRACT FOR LOCATION 
or A ROAD. The fact that a corporation, authorized to construct a 
macadamized road and to condemn land for that purpose, has con- 
tracted with the owner of a tract of land for the construction of its 
road across his land on an agreed line, and has partly constructed it 
on that line, is no bar toa proceeding by the corporation to con- 
demn a right of way across the same land on a different line. The 
corporation may change the location of its road if it sees fit, subject 
to the right of the other party to recover such damages as he may 
sustain by reason of the breach of contract. Cape Girardeau and 
Scott County Macadamized Road Company v. Dennis, 438. 





RULE IN SHELLEY'S CASE. 


THE RULE IN SHELLEY’s CASE was in force in this State in 1836, anda 
conveyance then made, habendum to A during his natural life for 
his use and benefit, and, after his death, in fee simple to his heirs, 

) vested in A an estate in fee. Muldrow v. White, 470. 


SALE. 


1, DELIVERY TO CARRIER, CONSTRUCTIVE DELIVERY TO CONSIGNEE : DAM- 
AGE TO GOODS IN TRANSIT: ACCEPTANCE AND WAIVER. The rule 
that delivery to the usual carrier, with proper instructions, is to be 
considered delivery to a consignee who has ordered goods from a 
distance, without giving special directions as to shipment, is appli- 
cable to a case where the goods shipped are not all of the particular 
grade ordered, if they have been received by the consignee with 
knowledge of the fact and without objection. In such a case, in the 
absence of any warranty by the consignor, he is not liable for dam- 
age to the goods occurring while they are in the hands of the car- 
rier. Acceptance of the goods, with knowledge that they are 
damaged, is to be taken as a waiver of all objections on that score. 
Graff v. Foster, 522. 


4l 
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WARRANTY OF QUALITY: SALE BY SAMPLE. In order to constitute 
a warranty of the quality of goods, it is not necessary that the word 
“warranty”’ shall be used. It is sufficient if the words used signify 
an undertaking, on the part of the seller, that the goods sold are 
what they are represented to be. So, if the seller exhibits samples 
as a fair specimen, and agrees to deliver goods equal in quality to 
the samples, and the purcha: er buys, relying on this promise, there 
is a warranty. 


SCHOOLS. 


PUBLIC SCHOOLS: USE OF SCHOOL BUILDING FOR RELIGIOUS PURPOSES. 
The board of directors of a school district cannot authorize the 
school building put up and furnished under the school law, (2 Wag. 
Stat., p. 1262,) to be used for the purpose of teaching a Sunday 
school. Dorton v. Hearn, 301. 


LIABILITY OF SCHOOL DISTRICT FOR SUPPLIES: POWER OF DIREC- 
TORS TO CONTRACT: SCHOOL ORDERS: CLERK. No action can be main- 
tained against a school district upon an order drawn on the town- 
ship treasurer by one or more of the directors of the district, for 
the price of maps, globes, &c., purchased by them for the use of the 
district without authority of the board; nor can an action be main- 
tained against a district upon an order not signed by the clerk of 
the district. Johnson v. School District, 319. 


SCHOOL DISTRICT: RATIFICATION OF DIRECTORS’ ConTRACT. The fact 
that articles purchased for the use of the school by one or more of 
the directors without the authority of the board, have been used in 
the school, does not amount to a ratification of the purchase, or 
impose upon the district any obligation to pay for them. 


LIABILITY OF SCHOOL TREASURER FOR FUNDS LOST THROUGH FAILURE 
OF A BANK. A treasurer of a school township is liable on his offi- 
cial bond for school funds deposited in bank and lost through the 
failure and insolvency of the bank, although he was not guilty of 
any want of care or prudence in failing to ascertain its financial 
condition. The State ex rel. The Township v. Powell, 395. 


Scuoot pistrict. The school law of March 19th, 1870, (Acts 
1870, p. 139,) did not have the effect of dividing into two school dis- 
tricts a Congressional township which lay partly in one county and 
partly in another. It only authorized the division to be made in 
case each fraction of the township could be attached to some other 
township in the county in which it lay, and no mode of making the 
attachment was provided until the act of March 26th, 1874. (Acts 
1874, p. 152, sec. 23.) The State ex rel. School District v. Byers, 706. 


ScHOOL TAX: MANDAMUS TO COUNTY CLERK. Mandamus will lie 
to compel a county clerk to extend a school tax upon the tax- 
books according to the estimate furnished him by the district di- 
rectors; and this notwithstanding the extension has been prohibited 
by an order of the county court. That tribunal has no control over 
the county clerk in respect to the assessment and extension of 
school taxes. 
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: MANDAMUS TO CoUNTY CouRT. Mandamus will not lie to 
compel a county court to rescind an order by which it has under- 
taken to prohibit the county clerk from assessing and extending a 
school tax. Jb. 


SCHOOL TREASURER. 


See Scnoo.s, 4. 


SERVICE BY PUBLICATION. 


See Partition, 2. 


SELF DEFENSE. 


See Criminat Law, 1. 


SET-OFF. 
See Huspanp anv Wirt, I. 


PARTNERSHIP, 6. 


SHERIFF. 


CoRPORATION : STOCKHOLDER’S LIABILITY: POWERS OF SHERIFF ACTING AS 
REcEIVER. A sheriff, acting as receiver of the effects of a co - 
tion by virtue of an appointment made by the court satin Gin. 
Stat. 1865, secs. 20 and 21, p. 642, (Wag. Stat., p. 606,) has no power, 
by suit in his own name, to enforce the liability of a stockholder to 
the corporation for unpaid stock which is not due according to the 
terms of his subscription, and for which no call has been made hy 
the directors. The subscription which creates his liability is not an 
evicence of indebtedness to the corporation within the meaning of 
these sections of the statute, an! it is only evidences of indebted- 
ness that they allow him to sue upon and collect. The power to en- 
force such liability cannot be conferred upon the sheriff by an order 
of court, or by an agreement among the judgment creditors of the 
corporation. Hannah v. The Moberly Bank, 678. 


See Trusts anp TrusTEEs, 2. 


SHERIFF'S DEED. az 


1. Description: PAROL EvipENCE. A sheriff’s deed will not te held 
void because the description is in part unintelligible, if the land, 
intended to be conveyed, can be identified by parol evidence, (fol- 
lowing McPikev. Allman, 53 Mo. 551). Adkins v. Moran, 100. 
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SHeRiFF’s DEED: HOW IT MAY BE AVOIDED FOR IRREGULARITY IN THE 
sate. If a sheriff’s sale be made on a day different from that on 
which it is advertised to be made, the defendant in the execution, 
or his creditor, if damaged thereby, may by a timely application 
have the sale set aside; but where the sheriff has made a deed, 
good upon its face, to the purchaser, who was a stranger to the exe- 
cution, and there is no evidence in any way connecting him with 
the mistake made, or tending to show it to have been fraudulent, 
the deed cannot be collaterally assailed after the lapse of half a 
century for such irregularity. ouck v. Cross, 151. 


See Equiry, 4. 


SIGNIFICATION OF TERMS. 


“ ASSENT,” See Townsuip Bonps, 3. 





* Dur,” Venpor’s Lien, 1. 


** MaILep,”’ Promissory Nore, 4. 


“May.” Louisiana City ATTORNEY, 
“‘ SuBMIssION.” Costs, 3. 
“Tirte to Reav Estate,” See St. Louis Court or Ap- 


PEALS. 


SPANISH LAND CLAIMS. 


See Lanps ano Lanp TITLEs. 


SPECIAL JUDGE. 


See Criminaut Courts, 1. 


SPECIAL TAX BILL. 


PieavinG. When the charter and ordinances of a city confer upon 
certain officers the power of awarding contracts for public works, 
an allegation, in a petition ona special tax-bill, that the contract for 
street improvements, under which it was issued was “duly awarded ” 
by these officers is sufficient. Section 42, p. 1020, Wag. Stat., dis- 
penses with the necessity of stating the facts which authorized them 
to make the award Culligan v. Studebaker, 372. 


STREET IMPROVEMENTS: HOW PAID FOR: SPECIAL TAX BILLS. Under 
the existing charter of the city of St. Joseph, the city is not liable 
for the cost of paving, macadamizing or guttering any street, not- 
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withstanding neither the ordinance nor the contract under which 
the work is done specifies how it is to be paid for. The charter pro- 
vides that the city engineer shall issue special tax bills against the 
adjoining property, and this is the contractor’s only means of pay: 
ment. If the engineer fails to issue the bills, he may be compelled 
to perform his duty or may be held liable for his deliaquency. Kit 
ley v. City of St. Joseph, 491. 


ST. LOUIS COURT OF APPEALS. 


APPEAL TO SUPREME COURT. A suit to enjoin a sale of real estate under 
execution, upon the ground that such sale would cast a cloud upon 
the title, is not a caseinvolving the title to real estate within the 
meaning of that clause of section 12, article 6, of the constitution 
of 1875, which declares that appeals shall lie from the decisions of 
the St. Louis court of appeals to the Supreme Court in all such cases. 
The State ex rel. Haeussler v. Court of Appeals, 199. 


STATE BOARD OF EQUALIZATION. 


CoMPENSATION OF ITS MEMBERS. Under the State constitution of 1875, 
officers of the Executive Department are not entitled to any com- 
——- for services rendered by them as members of the State 


oard of Equalization. State ez rel. McGrath v. Holladay, 64. 


STATE TREASURER. 


THE STATE TREASURER may pay a demand upon the treasury by 
a check upon a bank where he has money on deposit, that mode of 
payment being in accordance with immemorial commercial usage. 
The State ex rel. Clark v. Gates, 139. 


See County Treasurer, 1, 2. 


INSURANCE, 2. 


STATUTES. 


Sratures in derogation of the common law are to be so construed as not 
to infringe npon the rules or principles of the common law to an 
greater extent than is plainly expressed. The State v Clinton, 380. 
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STATUTES CONSTRUED. 


WAGNER'S STATUTES OF 1372. 


13, See Administration, 3. 
49° 3ee Administration, 2. 
e =. . Administration, 2. 
igeon-Hole Table. 
t i Tonas Cattle. 
Pase 1 10, See Fraudulent Convey- 


neces. 
Page 291, 2 13, See Execution, 4. 
310, 48, See Railroad, 2. 
51, See Township Bonds 
1, See a ed a. 2. 
See Cos 


4. 
29, See pee to Kill, 
32, See Assault to Kill, 
42, See Rape. 
# 33, See Assault, 1 
3, See Witness, 1. 
7, See Cumulative Sentences. 
3, See Damages, | 
5, See Roads. 
Th See Dramshop -. we 1 
li, See County Plat, 
%, 36, See Evidence, A. 
20, 21, See Sheriff, 1 
10, See Costs, 3. 
, See Homestead, 3. 
3, See Constable, 2. 
19, See Constable, 1 
See Constable, 2. 
See Partnership, 5. 
. See a ax Bill, 1. 
; See Costs, 3 


, See yy Co. Ct. Com- 
mon Pleas. 
28, See Forgery, 1 
27,8, See Practice, Crimi- 


nal, 
22 14, U5, See Court Records, 2. 
} 217. See Tax Deed. 
g@ 23, 25, See Co. Treasurer, 3. 
, See Contract, 4 


GENERAL STATUTES OF 186). 


328, 2 11, See Execution, 4. 
1, 2 1, See Condemnation of 
Land, 3. 
| 35 ooo Notice, 1 
, 22 21, 22, See Sheriff, 1. 


ACTS OF 1877. 


17, See Criminal Courts, 1. 
See Constitutional Law, 2. 
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Page 356, See Witness, 3. 

ACTS OF 1875. 
Page 60, See Homestead. 5 
Page 61. See Husband ad Wife, 1 
Page 104, See Practice Criminal, 
Page 131, See Railroad. 3 
Page 3:0, See Street Opening, 3, 4. 

ACTS OF 1874. 


Page 59, See Evidence. 11. 
Page 132, 2 23, See School, 5. 


ACTS OF 1873. 
Page 58, See Mechanic’s Lien, 1. 
ACTS OF 1870. 


Page 139, See Schoo 
Page 391, See lees City Attorney. 


ACTS OF 1863. 
Page 46, See Leningten & St. Louis R. 


Page 90, See PR... onto, 4. 
Page 92, See Township Bonds. 


ACTS OF 1867. 
Page 93, See Linn Co. Ct. Common Pleas. 
ACTS OF 1860-61 
Page 60, See County Bonds, 1 
ACTS OF 1850-00. 
Pages 399, 400, See ieutngtee & & St. Louis 


ACTS OF 1851. 

Fage 481, See Constitutional Law, 2. 
ACTS OF 1817 

Page 94, See Notice, 1. 
ACTS OF 1845 

Page 114, See Constitutional Law, 2 


STATUTE OF FRAUDS. 


CoNTRACT: EVIDENCE. 
C in an equal amount, 


A being a creditor of Band also debtor to 
it was verbally agreed by way of settle- 


ment among them, that B should pay C what he owed A. 
that the agreement was not within the statute of frauds, and was 


binding. 


An order having been drawn by A upon B in favor of C, to carry 
out such an —— Held, admissible in evidence to show the 


exact amount 


a MEMORANDUM OF CONTRACT: 


had assumed to pay. 


Wright v. McCully, 134. 


PAROL EVIDENCE. A request 
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in writing by defendants of plaintiff to get them a certain num- 
ber of hogs, is a sufficient memorandum under the statute of frauds, 
of a contract to receiVe and pay for such hogs; and parol evidence 
is admissible to show the price agreed upon. O’ Neil v. Crain, 250. 


STATUTE OF FRAUDS: PLEADING. The statute of frauds is not avail- 
able as a defense to an action for goods sold and delivered, either 
where the answer admits the delivery, or where it fails to plead the 
statute asa defense. Graff v. Foster, 512. 


STREET OPENING. 


ASSESSMENT OF BENEFITS: NOTICE: MARSHAL’S RETURN. The char- 
ter of the city of St. Louis (Acts 1870, p. 478, sec. 2), provided 
that notice of proceedings to open any street should be given 
to any person whose property was to be condemned, either by 
delivering the same to him, or by leaving a copy at his usual 
place of abode; also, that notice should be given to any person 
against whose property it was proposed to assess benefits, “ such no- 
tice to be served or published for the same terms of time, for like 
causes and with like effect, respectively, as is provided for notices in 
cases of condemnation.” In a proceeding under this act the city 
marshal returned that he had served notice on certain persons, 
against whose property it was proposed to assess benefits, “ by hav- 
ing had personal service.” On certiorari to set aside an assessment 
founded upon-this notice, Held, 1st, That a person whose property 
was assessed with benefits was entitled to be served with notice in 
the same manner as one whose property was condemned; 2nd, 
That the marshal’s return was insufficient, because it failed to state 
in what the personal service consisted; 3rd, That the proceeding 
being in invitum, statutory, summary and in derogation of private 
right, and notice being essential to confer jurisdiction, the assessment 
was void, because it did not appear affirmatively on the face of 
the record that the prescribed notice had been given.. The State ex 
rel. Greely v. City of St. Louis, 113. 


ASSESSMENT OF BENEFITS: THE TAXING POWER The assessment of 
benefits accruing from the opening of a street against the owners of 
property especially benefitted by the improvement and adjacent to 
it, but no part of which is taken for it, is a legitimate exercise of 
the taxing power, (following Garrett v. St Louis, 25 Mo. 505, and other 
cases). City of St. Louis v. Speck, 403. 


District To BE Assessep. The act of 1875 amending the charter of 
the City of St. Louis (Acts 1875, p. 320), authorized the assessment 
of benefits to accrue from the opening of a street against any prop- 
erty lying within the limits which the appraisers should determine 
would be especially benefitted by the improvement. It did not 
limit them to the assessment of benefits against the city at la: 
and the owners of lots, part of which were taken for the street. 





: : KVIDENCE. Under section 4 of the foregoing act, a 
person against whom benefits were assessed, but whose land was 
not taken, had no right to show that the appraisers fixed an exces- 
sive valuation upon the land that was taken. He could only show 
that a ry was not benefitted to the amount of the assess- 
ment. ». 
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SUBMISSION. 


See Cosrs, 3. 


SUBROGATION. 


CREDITOR’S RIGHT OF SUBROGATION : SURETY’S RIGHT TO RELEASE SECURI- 
ties. A creditor who applies to be subrogated to the rights of sure- 
ties in securities held by them, must be content to take them as he 
finds them when he makes his application. If they were given by 
the debtor merely to indemnify the sureties, and without any view 
of securing the creditor, and they have in good faith released, dis- 
charged or otherwise impaired their value, before he has taken any 
steps to subject them to his claim, he cannot justly complain. Lo- 
gan v. Mitchell, 524. 


See Liuirations, 2. 


SUPERSEDEAS BOND. 


See Linn County Court or Common PLEAs. 


SWAMP LANDS. 


SELECTION OF SWAMP LANDS: PAROL EVIDENCE TO IDENTIFY. Where 


title to land in controversy is deraigned under the act of Congress of 
Sept. 28th, 1850, entitled ‘“‘ An act to enable the State of Arkansas 
and other States to reclaim the swamp lands within their limits,” 
arol testimony is admissible to show that such land was not swamp 
and within the meaning of the act, unless it has been included by 
the Secretary of the Interior in the lists and plats of — lands 


certified by him to the State, or had remained vacant and unap- 
propriated until the confirmatory act of March 3d, 1857, and had, 
prior to that date, been selected and reported to the commissioner 
of the general land office, as swamp and overflowed lands; and 
the fact that the land was selected and reported by the county com- 
missioner to the register of lands, and by the surveyor general to 
the commissioner of the general land office, who, after suit brought, 
granted his certificate that certain lists of swamp lands, includin 

the land in controversy, were true and literal copies of the origina 

swamp land selections on file in his office, is not evidence that the 
Secretary of the Interior had ever certified the land as swamp land 
to the State. (Clarkson v. Buchanan 53 Mo. 563, distinguished.) Funk- 
houser v. Peck, 19. 


EJECTMENT: SWAMP LANDS: RAILROAD LANDs. When the plain- 
tiff’s claim to the land in controversy, in an action of ejectment, is 
founded on the swamp land grant of Congress of September 28th, 
1850, he cannot recover if it appears that the land is, in point of 
fact, high and dry, rolling prairie, and has never been selected as 
swamp land by the proper officers of the general government, not- 
withstapding the defendant, who claims under the railroad land 
grant of Congress of June 10th, 1852, fails to show that the railroad 
company either he@ built its road into the county where the land 
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lay, when it was selected by the company, or had recorded a map of 
the lands selected in the proper county as required by the act of 
the State Legislature of September 20th, 1852. Jb. 


EvIDENCE OF SELECTION. Proof that a tract of land is swamp land 
within the meaning of the swamp land grant of Congress of Sep- 
tember 28th, 1850, without evidence that it has ever been selected 
as such, is no bar to an action of ejectment for the land brought by 
one holding a patent from the United States. Birch v. Gillis, 102. 


See Raivroaps, 1. 


TAXES AND TAXATION. 


AGAINST ILLEGAL TAXATION. Injunction is a proper remedy to pre- 
vent the collection of a tax levied in excess of the legal limit; but 
before the writ is granted, the court should require the complainant 
4 pay so much of the tax as is confessedly due. Overall v. Ruenzi, 
203. 


TAXATION: CONSTITUTION OF 1875. A city tax was assessed prior to 
November 30th, 1875, the day when the new constitution took effect, 
but the assessment was not finally passed on by the board of — 
until April, 1876, and the bills were not received by the collector 
until July, 1876; Held, that it was subject to the restrictions of sec- 
tion 11, article 10 of the constitution, limiting the rate of taxation 
for city purposes, and requiring the valuation to be the same as for 
State and county purposes. 


ILLEGAL TAXES: TAX-PAYER’S REMEDY. No action can be main- 
tained against a collector by one who has been compelled to pay 
taxes levied to meet the interest on illegal bonds, for the recovery 
of the amount. The remedy of the tax-payer is a proceeding to ar- 


rest the collection of the tax, (following Rubey v. Shain, 54 Mo. 207). 
Ranney v. Bader, 476. : 


See Equity, 4. 
Scnoo.s, 6, 7. 


Srrest OPENING, 2. 


TAX DEED. 


EssENTIAL RECITAL. Section 217, page 1205, Wag. Stat., requires the 





date of the execution or order of the county court authorizing the 
sale of land for the non-payment of taxes to be recited in the deed 
executed in pursuance of the sale; the absence of this recital is 
fatal to its validity. Williams v. McLanahan, 499. 


TEMPORARY JUDGE. 


See Criminat Courts, 1. 
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TENANT IN COMMON. 


See ApversE Possession, 2. 


Unpve InFivence, 2. 


TENDER. 


See Counterreir Nores, 1, 2 


TEXAS CATTLE. 


THE TEXAS CATTLE ACT UNCONSTITUTIONAL. The Texas Cattle Act 
(1 Wag. Stat., p. 251, Sec. 1) is in conflict with that provision of the 
constitution of the United States, which confers upon Congress the 
power to regulate inter-State commerce. (Const. United States, Art. 
1, Sec. 8.) Gilmore v. Hannibal & St. Joseph R. R. Co , 323. 


TORT-FEASOR. 


See Trespass, 1. 


TOWNSHIP BONDS. 


TOWNSHIP RAILROAD BONDS: TOWNSHIP AID ACT oF 1868 UNCON- 
STITUTIONAL. The act to facilitate the construction of railroads 
(Acts 1868, p. 92; Wag. Stat., p. 313, 2 51, 55), and for that purpose 
authorizing an municipal township “to subscribe to the capital stock 
of any mrt | company. * ° S whenever two-thirds of 
the qualified voters of such township, voting at an election held for 
that purpose, are in favor of such subscription,” is in conflict with 
section 14, article 11 of the constitution of 1865, which declares that 
“the General Assembly shall not authorize any county, city or 
town to become a stockholder in y 
corporation, unless two-thirds of the qualified voters of pl county, 
city or town, ata regular or special election, to be held therein, 
shall assent thereto,”’ and the act is void. The State ex rel. Woodson 


v. Brassfield, 331. 


REGISTRATION AND QUALIFICATION OF VOTERS UNDER THE CONSTI- 
TUTION oF 1865: evipence. While the provisions of the con- 
stitution of 1865 in reference to the registration of voters, and the 
statutes enacted in pursuance thereof, were in force, those persons 
only were qualified voters, whose names were placed on the regis- 
tration books. This was the final, qualifying act, and no matter if 
a citizen ponssesed every other qualification, if not registered, he 
was not a qualified voter. The registration books furnished the test 
of the number of qualified voters in a township. Jb. 


Tue “assent” OF THE QUALIFIED voters required by Sec. 14, Art. 
11 of the constitution of 1855, before a manicipal subscription 
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could be made to the stock of a corporation, was an affirmative, 
positive act. Mere inaction of the voters, by failing to vote, did not 
express assent within the meaning of that section. 


MUNICIPAL SUBSCRIPTION TO RAILROADS: SURRENDER OF STOCK TO 
THE COMPANY. Under an act which authorizes a municipal township 
to subscribe stock in a railroad company, it is not competent for the 
township to agree to surrender to the company stock of the compa- 
ny for which it subscribes and issues its bonds; and a contract of 
subscription which contains such an agreement, is void. Jb. 


Per Hoven, J. 


5. THE LEGISLATURE HAD POWER under the constitution of 1865 to 


~1 





authorize municipal townships to subscribe to the stock of railroad 
companies, but subject to the restrictions contained in 2 14, Art. 11, 
which prohibited the making of such subscriptions without the 
assent of two-thirds of the qualified voters. Jb. 


TowNsHIP AID ACT OF 1868 CONSTITUTIONAL: ELIMINATION OF 
UNCONSTITUTIONAL worps. The act of 1868, to facilitate the construc- 
tion of railroads, is not unconstitutional. The clause which permits 
a subscription to be made by a township when the question of sub- 
scribing has been submitted to the qualified voters of the township 
at an election duly ordered, and two-thirds of the qualified voters 
voting at such election are in favor of the subscription, is in contra- 
vention of 2 14, Art. 11 of the constitution of 1865, but the words 
“ voting at such election” may be eliminated, and the act will then 
remain complete and perfect, in harmony with the constitution, and 
capable of being fully executed. Jb. 


REGISTRATION BOOKS: RLECTION RETURNS: EVIDENCE. Neither the 
registration books nor the votes actually cast at an election, were 
conclusive evidence of the number of votesin a township. It was 
competent to show by testimony aliunde that the actual number of 
_ was greater than the vote cast and less than that registered. 


TOWNSHIP RAILROAD AID ACT: TWO-THIRDS OF THE voTERS. The 
act of 1868, to facilitate the construction of railroads (Acts 1868, p. 
92,) is unconstitutional and void, because it permits a subscription 
to be made by a township to the stock of a railroad company, if 
two-thirds of the qualified voters who vote on the question at an 
election are in favor of it, whereas the constitution of 1865 required 
the assent of two-thirds of all the qualified voters to authorize any 
municipal subscription. Webbv. Lafayette County, 353. 





: DIVERSION OF STATE AND COUNTY REVENUE: LAW UNCONSTITU- 
TIONALIN PART. This act is also unconstitutional, because section 5 
of the act devotes all the State and county taxes to be collected 
within any township from any railroad company to which the town- 
ship has subscribed, to the reimbursement of the township for its 
subscription, and after it is fully reimbursed, then to the school 
fund of the township. This is indirectly making the State extend 
its aid to railroads in violation of Sec. 13, Art. 11 of the constitution 
of 1865; and is likewise making the county extend its aid to rail- 
roads without the assent of two-thirds of the qualified voters of the 
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whole county, in violation of Sec. 14, Art.11. Section 5 is the com- 
pensatory section, and may be said to sustain to the whole act the 
same relation that the consideration clause sustains to a contract; 
hence it cannot be held that this section only is inoperative. The 
whole act is void. 


UNINCORPORATED TOWNSHIPS. This act is also void be- 
cause the Legislature had no power to authorize municipal town- 
ships to subscribe to railroad companies. It could give the power 
only to corporate or quasi corporate bodies such as counties, cities 
ortowns. /b. 


MUNICIPAL BONDs issued under an unconstitutional statute, are 
void into whosoever hands they may come. Jb. 


Per Naprton, J. 
THe TowNsuip arp act has received a legislative, judicial and 
popular construction which leaves its validity no longer an open 


question. Jb. 


Hoven, J., also dissented from the opinion of the court as to the 
validity of the act. Jb. 


THE TOWNSHIP RAILROAD AID act of March 23d, 1868, is unconsti- 


tutional, and bonds issued under it are illegal and void. Ranney v. 
Bader, 476. 


TRESPASS. 


LIABILITY OF RAILROAD COMPANY FOR TORTIOUS ENTRY OF ITS CON- 


») 


TRACTOR ON LANDS OF ANOTHER. A railroad company, by whose di- 
rection a contractor for the construction of its road enters and builds 
the road upon land which it has acquired, subject to an_ existing 
lease, is liable, as a joint tort-feasor with the contractor and his ser- 
vants, for damages done by them, in the prosecution of the work, to 
the crops of the lessee. (man v. Hanmbal & St. Joseph R. R. Co., 
118, 


TRUSTS AND TRUSTEES. 


TRUSTEE : CESTUI QUE TRUST: TRUSTEES’ SURETIES. Although a 
trustee has no right to settle a debt due to him as trustee by merely 
canceling one due from himself in his individual capacity to the 
debtor, yet if the cestui que trust adopts the settleme( and compels 
the sureties of the trustee to make good the amount to him, 
they cannot afterward recover it of the original debtor. Sweet v. 
Jeffries, 420. 


Case apsupcxp. A sheriff sold land undera decree for partition 
and received a note for the purchase money. Becoming indebted 
to the purchaser, he agreed that his debt should be set off against 
the note, and accordingly executed a deed for the land without col- 
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lecting the note. The parties entitled to the proceeds of the parti- 
tion sale sued him and his sureties, alleging that the note had been 

id. There was a recovery in this action and the sureties paid the 
judgment. In an action by them against the maker of the note; 
Held, that the settlement made by the sheriff, though originally un- 
authorized, had been adopted by the parties in interest and had 
thereby become binding upon the sureties. Jb. 


See ATTORNEY ANb CLIENT, 1. 


UNDUE INFLUENCE. 


SETTING ASIDE A DEED FOR UNDUE INFLUENCE In a suit to set 
aside a deed as having been obtained by undue influence practiced 
upon the — her step-father, the defendant, it was admitted 
by the pleadings that when plaintiff was nine years of age her 
mother, being a widow, intermarried with defendant, and from that 
time plaintiff lived with defendant as a member of his family, that 
she was taught by her mother to look upon defendant as her father ; 
that he became her guardian and acquired her complete confidence ; 
that in proceedings for the partition of the estate of her deceased 
father, a life estate in certain land was assigned to her mother for 
dower, while other lands were set apart in fee to the children, in- 
cluding plaintiff; that by the repeated representations and impor- 
tunities of defendant, she was induced to believe that a athe, 
been done in making the partition, and to promise that when she 
came of age she would convey to defendant her interest in the 
dower land ; that when she had attained the age of twenty-two years, 
and while she was still a member of his household, under his influ- 
ence, and impressed with the belief that it would be but an act of 
justice to convey her interest to him, she carried out her promise, 
and made the conveyance; Held, that these facts constituted at 
least a prima pcs case of legal fraud, and imposed upon defendant 
the burden of showing that absolute fairness, adequacy and equity 
characterized the transaction. Bradshaw v. Yates, 221. 


SETTING ASIDE A DEED FOR UNDUE INFLUENCE: MEASURE OF RE- 
LIEF: TENANT IN COMMON. In the present case the plaintiff had a 
clear right to have a deed which she had made to an undivided half 
of a tract of land set aside as having been obtained by the exercise 
of undue influence, but she had permitted almost ten years to 
elapse before bringing her suit. In the meantime the defendant, 
who besides being the grantee in this deed, was the owner of the 
other half interest in the land, had, with the knowledge of plaintiff, 
and without objection from her, made permanent and valuable im- 
provements on the land; Held, that, under these circumstances, 
the deed ought not to be set aside without terms, but the value of 
the land, as it was before the improvements were made, should be 
ascertained, and if defendant would pay plaintiff that sum, with 
interest, within a time to be fixed by the trial court, the deed should 
stand, otherwise it should be set aside. /b. 


UNITED STATES TREASURY NOTES. 


See CounterFreit Notes, 1. 
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VARIANCE. 


See Evipence, 3. 


Execution, I. 


VENDOR AND VENDEE. 


VENDOR AND VRENDEE OF REAL ESTATE: LIABILITY TO. REMOVE IN- 
CUMBRANCES: CONTRACT EXECUTORY AND EXECUTRD. Although by 
the rule well settled both in this country and in England, while a 
contract for the sale of real estate is still executory, by operation of 
law and without any agreement of the parties the purchaser has a 
right to demand a title clear of defects and incumbrances ; yet if, 
instead of taking a deed direct from his vendor, he accepts one from 
a party who has contracted to convey to his vendor, he thereby 
waives his right to recourse against the latter for money which he is 
compelled to pay in removing incumbrances from the land. Herry- 
ford v. Turner, 296. 


Case ADJupGED. After a sale under a deed of trust, but before 
the execution of the deed by the trustee, the defendant, who was 
the purchaser at the sale, ed to sell the land to the plaintiff. 
At the request of the defendant, and with plaintiff’s consent, the 
trustee executed the deed directly to the plaintiff. Atthe time of 
the sale and the execution of the deed, the land was encumbered 
for taxes, and defendant had knowledge of the fact. Plaintiff was 


compelled to Pay off this encumbrance and brought suit to recover 
; 


the amount paid; Held that, having paid for the land and having 
accepted a deed therefor from the trustee, the plaintiff thereby 
waived a deed from the defendant with such covenants of warranty 
as he had a right to demand, and there being no express undertak- 
ing on the part of defendant to pay the taxes, he could not recover. 
1b. 


See Apverse Possession. 


Equity, 4. 


VENDOR'S LIEN. 


EPENDENT SECURITY: MEANING OF THE WoRD “pueE.”’ A contract for 
the sale of land fixed certain sums to be paid by the purchaser 
at specified dates, and, in addition, provided that he should pay one 
of the vendors the amount ‘or which he (the vendor) might be lia- 
ble as surety ona certain guardian’s bond, as soon as the same should 
be ascertained and known, by note and security. It further ex- 
pressly reserved liens on the land for “ all said sums of money due” 
from the purchaser to the vendors. Ina suit by the vendor, who 
was liable on the bond, to enforce a lien for the amount of his lia- 
bility, which had,in the meantime, been ascertained, Held, Ist, that 
the word due was used in the sense of owing, and referred to this un- 
ascertained liability as well as to the fixed sums contracted to be 

id, and the vendor’s lien was reserved for all alike ; 2nd, t!:at be- 
ing expressly reserved, the lien could be enforced notwithstanding 


. 
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the contract called for other security in addition. The rule that 
when the vendor requires independent or collateral security for the 

urchase money, he will be deemed to have waived his equitable 
ien, does not apply to such case. Carr v. Thompson, 472. 


VERDICT. 


A verpict against the defendant on an indictment anne of several 


counts, all of which charge the crime of murder in the first o—, 
is good without specifying the count on which the jury find him 
guilty. The State v. Miller, 604. 


See Practice, CriminaL, 2. 


WAIVER. 
See Inrancy, 3. 
INSTRUCTION, 3. 


SALE, I. 


WARRANTY. 


WARRANTY OF QUALITY; SALE BY SAMPLE. In order to constitute a 


warranty of the quality of goods, it is not necessary that the word 
“warrant” shall be used. It is sufficient if the words used signify 
an undertaking, on the part of the seller, that the s sold are 
what they are represented to be. So, if the seller exhibits samples 
as a fair specimen, and agrees to deliver goods equal in quality to 
the samples, and the purchaser buys, relying on this promise, there 
is a warranty. Graff v. Foster, 512. 


WILL. 


Wits: kvipence. When a question of testamentary capacity is 
submitted to a jury, it is proper to put them in possession of all the 
facts relating to the condition of all the property of the deceased, 
and for this purpose evidence is admissible to show what amount 
of taxes are imposed and paid upon it. Young v. Ridenbaugh, 574. 


TESTAMENTARY CAPACITY. In order to make a valid will, a testa- 
tor must have sufficient understanding to know what disposition he 
wishes to make of his property and to determine whether the will 
makes that disposition; but he is not required to know fully the 
—_ effect of all its provisions upon the interests and estates de- 
vised. 


The unsoundness of mind sufficient to invalidate a will 
need not be such as to render the testator incapable of understand- 
ing that he is engaged in making a disposition of his property ; it is 
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enough if he is incapable of comprehending the nature and extent 
of his property, and of knowing what persons are intended to be 
provided for by the will. Jb. 


NATURE OF PROCEEDING TO SET ASIDE A WILL: WEIGHT OF &VI- 
DENCE: PRACTICE IN SUPREME courRT. A proceeding under the 
statute to set aside a will is a proceeding at law. An appellate 
court will not reverse a judgment in such a proceeding on the 
ground that the jury found against the weight of evidence. Jb. 


DEVISEE NOT LIABLE ON BOND OF DEvisor. A devisee is not liable 
on the bond of his devisor, as an heir is on that of his ancestor. 
This was the rule at common law, and it has not been altered by 
Wagner’s Statutes, section 7, page 1352, or by any other statute of 
this State. Sauer v. Griffin, 654. 


LiaBILiTy or nerR. An heir is not liable on the bond of his ances- 
tor beyond the value of the estate descended. 


See PrerermittepD Hetrs, 3. 


PuBLic ADMINISTRATOR. 


WITNESS. 


CoNSTITUTIONAL GUARANTY TO ACCUSED PERSONS OF COMPULSORY 
PROCESS FOR WITNEsSrS. Section 3, page 511, Wag. Stat., which 
provides that a person who shall bring into this ‘State property 
stolen in another shall be punished in the same manner as if the 
theft had been committed here, is notin conflict with that provision 
of the constitution which guarantees to the accused compulsory proc- 
ess for his witnesses. That provision has reference only to such 
process as the State can’ execute within her own borders. The fact 
that the witnesses may be beyond the reach of her process can be 
no obstacle in the way of conviction. The State v. Butler 59. 


CoMPETENCY OF NON-EXPERT TESTIMONY AS TO Sanity. A person who 
has had an adequate opportunity of observing and judging the men- 
tal condition of another, although not an expert, is a competent 
witness to prove his sanity. The weight to be given to his testi- 
mony must depend upon a consideration of all the circumstances 
under which his opinion was formed. Moore v. Moore, 192. 


CRIMINAL LAW: DEFENDANT AS A WITNESS: IMPEACHMENT. If a de- 
fendant in a criminal case becomes a witness in his own behalf, as 
permitted by the act of April 18th, 1877, (Acts of 1877, p. 356,) he 
thereby subjects himself to the same rules as to cross-examination 
and impeachment as other witnesses. The State v. Clinton, 380; The 
State v. Cox, 392. 


PRACTICE, CRIMINAL ; CONTINUANCE: CONTRADICTION OF ABSENT WIT- 
ness, The act of February 17th, 1875, (Acts 1875, p. 104,) applies 
to cri:ninal cases, and permits the State to show that an absent wit- 
ness has made a statement conflicting with one which has been read 
to the jury by the defense, under an agreement with the prosecuting 
attorney, made, as permitted by the act, to avoide a continuance, 
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that it should be received and read as the testimony which the wit- 
ness, if present, would give. The State v. Miller, 604. 


WIFE, COMPETENCY AS A WITNESS: AGENCY. In order to make the 
testimony of a married woman admissible in a suit to which her 
husband is a party, on the ground that she acted as his agent in the 
transaction to which it :elates, the fact of her agency must be 
shown by some competent witness, and she is not a competent wit- 
ness for that purpose. Chesley v. Chesley, 54 Mo. 347, disapproved. 
Williams v. Williams, 661. 


HusBAND AND WIFE: WIDOW AS WITtNEss. A widow iS not a compe- 
tent witness to prove an agreement made by her deceased husband. 
Willis v. Gammill, 730. 


See New Tria. 1. 


WRIT OF ERROR. 


See Pracrice, Crim inat, 3. 





